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EXECUTIVE SUMMARY

This report presents the findings, conclusions and
recommendations of an extensive six-month study of liability,

insurance and indemnification problems in certain FRA programs.

STATEMENT OF METHODOLOGY

In order to assemble the information presented in

this report, we took the following steps:

1. We conducted personal interviews and had dis-
cussions with persons from various federal agencies, railroads,
railroad equipment manufacturers, research and development firms,
architectural and engineering firms, the insurance industry and

a number of trade associations. These included:

a) 26 persons from Department of Transportation

Modal Administrations;
b) 18 representatives from 5 railroads;

¢) 21 representatives from 5 railroad equipment

manufacturers;

d) 16 representatives from 4 companies performing
railroad R&D;

e) 6 representatives from 2 A&E firms;

f) 46 executives and underwriters from 14
American insurance companies and 1 Japanese insurance

company;

g) 2 former employees of railroad insurance

pools;
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h) 4 underwriters from 3 American reinsurance

companies;
i) 11 American insurance brokers;
j) 4 Lloyds of London underwriters;

k) 4 underwriters for London insurance companies;
1) 5 Lloyds of London brokers;

m) 2 representatives of a railroad trade

association;

n) 1 representative of a railroad equipment

manufacturers' trade association;

o) 4 rep:esentatiVes of 3 insurance trade

assoclations;

p) 1 representative of an insurance brokers

association; and

q) various persons from the Office of Federal Pro-
curement Policy} the General Accounting Office, the
General Services Administration, the Justice Department,
the Bureau of Government Financial Operations of the
Treasury Department, the Contract Insurance Section of
the Naval Material Command and the Defense Contract

Administration Services (New York Regional Office).

2. We performed extensive legal research, including
a review of all statutes, regulations, directives, executive
orders, government studies and decisions of the Comptroller
General pertaining to issues of liability, insurance and

indemnification.

3. We performed extensive legal research into railroad
third-party liabilities, railroad research and development
activity liabilities and the liability~df the federal government
for the negligence of its research and development contractors.
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4. We conducted an extensive survey of all articles,

- journals, reports, rating services and treatises in both the

insurance and railroad operations and engineering fields. We
looked for any materials relating to railroad R&D accidents and
insurance materials relating to insuring this type of risk or
any similar risk. As part of this effort, a computer search was
performed by the Railroad Research Information Service, National

Research Council.

RECOMMENDATIONS -

These recommendations are in order of preference:

1. The Department of Transportation should hire an

insurance broker to establish an informal master program

‘through which he will be instructed to purchase all insurance

required for FRA, UMTA and TSC research and development
activities. See Task III, part B. This will include the
coverage for leased equipment at the TTC. See Task I, part A.
It should become DOT policy to supply a Railroad Protective

'Liability insurance policy for each project only in the amount

of the particular railroad's self-insured retention. The
payment of this cost will be conditioned upon the absence of any
unreasonable hold-harmless agreement between the R&D contractor

and the railroad.

"2. The DOT should requisition Congress for statutory

authority to indemnify its. R&D contractors. The power can be
limited in various ways to make it more politically acceptable.

- See Task IV, part E.

3. The FRA should effectively self-insure the first

'$1 million or $2 million of all risks with no-year or fiscal

year funds. A claims servicing organization should be hired

and $3 million or $4 million of excess insurance purchased on a

blanket basis for FRA programs. See Task IV, part C.

®
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4. The FRA should only conduct R&D projects outside

the TTC that are of a direct benefit to the participating

railroad. The FRA should refuse as a matter of policy to pay

for any special insurance costs. See Tasks I and IT.

TASK SUMMARIES

TASK I

A. Aspects of FRA RgD Programs Which May Give Rise to
Contractor or Government Liability

A number of FRA R&D programs give rise to liability

. on the part of either the contractors involved in them orx the

government. Two types of liability exist: property damage
liability and third-party personal injury liability. Property

‘damage is most likely to occur to property of railroads on

whose lines tests are conducted or to property of railroads
leased or borrowed for usé at the Transportation Test Center.
Personal injuries to third parties are most likely to happen
during tests performed on railroad rights-of-way, although there

is personal injury exposure at the TTC to a lesser extent.

The R&D section of the FRA is composed of three
divisions: passenger systems, rail safety, and rail freight.
The research programs of each division are generally conducted
independently of the other divisions, although there are

occasional joint activities.

The passenger division is presently conducting few
tests with liability exposure. Recently-completed tests,
using high-speed trains on the main line track, involved
substantial liability exposure. Upcoming tests will not

entail significant liability exposure.

In the rail freight division, the ongoing FAST
program at the TTC, testing rolling stock and track, involves

primarily potential property damage. Two other major test



programs in this division, both conducted on the open road,

present considerable third-party liability exposure.

The rail safety division is currently conducting
tests with liability exposure. Some programs operate
exclusively at the TTC, while others only use the track of
opérating railroads, and some tests are conducted at both

locations.

All FRA R&D conducted outside the TTC, and most
conducted at the TTC, is directed at moderate improvement of
existing technology, rather than radical innovation. However,
it must be remembered that every R&D test, no matter how
carefully planned, involves some liability exposure. The
. duration, location, and technical details of each particular
test determine the degree to which the liability exposure is

a problem.

B. Insurance and Liability Problems of the Department of
Transportation's Modal Administrations in Research and
Development Contracting

The other modal administrations within DOT have
encountered many of the liability insurance difficulties

faced by FRA.

The Urban Mass Transportation Administration (UMTA)
has, on one occasion, provided limited indemnification to an
R&D contractor by establishing a reserve fund consisting of
appropriated funds in an amount equal to the potential liability
it was assuming. Officials found this process cumbersome and

unsatisfactory but see no alternative short of legislative

relief.
THE The Transportation Systems Center (TSC) attributes
el the fact that it has avoided the insurance problems encountered
b PORATED

by FRA to five factors:

a) TSC's close relationship with certain

railroad officials;
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b) TSC's continuing involvement with a railroad

which is in reorganization;

c) TSC's lack of safety regulatory and
investigatory powers;

d) TsC's emphasis, at the outset of
negotiations, that full indemnification is legally

prohibited; and

e) TSC's ability to send back to FRA any contract

where indemnification is likely to be a problem.

The National Highway Traffic Safety Administration
(NHTSA), the Federal Aviation Administration (FAA) , and the
Federal Highway Administration (FAWA) have simply not had
large numbers of their R&D contractors request indemnification
by the government. On the one occasion when FAA was requested
to do so, it refused on the ground that it would make the

contractor less safety-conscious.

! ¢. The Potential Liabilities Which Research and Development
Contractors May Incur to Third Parties in the Course of

FRA-Sponsored Research and Testing of Railway Equipment

or Operations '

Under state law, railroads have a common law duty to
exercise a high degree of care to protect their passengers from
injury. This duty can be enforced by an action on the contract
of carriage or an action in negligence. While neither of these
is a federal cause of action, failure to comply with a federal
regulétion may make the railroad negligent per se under state

law.

The two basic federal statutes which regulate railroad

equipment and practices are the Safety Appliances and Boiler

Inspection Acts and the Federal Railroad Safety Act of 1970.

Violation of the regulations in the Acts will create civil
liability for negligence in actions brought by railroad
employees. Other federal statutes exist which may also form

the basis of liability.



Railroads are frequently held liable for injuries
to persons on their property. State law applies in these
situations, although once again a violation of a federal
safety regulation or statute may be evidence of negligence
or negligence per se. Railroads are generally liable for
negligent repair and construction work which injures third

persons, even if an independent contractor performed the work.

The most frequent railroad liabilities to adjacent
landowners fall into three categories. These are (1) floods
caused by clogged culverts, (2) fires spreading from railroad

property, and (3) injury directly or indirectly to livestock.

Railroad liability to lessees of railroad property
is governed by state nuisance, negligence, and landlord-tenant
law. The railroads often obtain exculpatory clauses relieving

them from all liability when they lease property.

Other liabilities to the general public may arise

| from state nuisance and negligence law. The variety of

| possible events causing liability is virtually unlimited.

Finally, an R&D contractor who tests equipment which
is eventually manufactured might be sued in the future on a

product liability theory on the ground that he did not conduct

an adequate test.

TASK II

A. Introduction

Interviews were conducted with railroads, railroad
equipment manufacturers, R&D companies, and architectural and
englneerlng firms to develop data to ascertain the scope of

THE the insurance problems encountered by FRA contractors and
RESEARCH GROUP

INCORPORATED the degree to which these problems are capable of solution.

B. Interviews With Railroads

Those railrocads 1nterv1ewed did not feel that FRA R&D

-7-
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contracts created any special liabilities, other than those'
arising from normal operations. For R&D work, all expressed a
need for either an indemnity agreement supported by proof of
adequate coverage or a Railroad Protective Liability policy.
The amount of coverage required is the full amount of the
railroad's self-insured retention. Self-insured retentions
range from $1.5 million to $5 million. The upper limits of
their excess coverage range from $38 million to $50 million,
with two-thirds to three-fourths of this coverage placed with
London insurers. Almost all of the railroads request total
hold-harmless indemnity clauses, which indemnify the railroad
even for its own negligence. A less stringent agreement is
sometimes made when the test being conducted will directly
benefit the railroad. In addition, the interviewees suggested
tha£ a hold-harmless agreement would not be required from an
R&D contractof who procured a Railroad Protective Liability
policy with the railroad named as an insured. Generally, the
railroads find that the type of insurance they need for their
normal operations is available, particularly in London, but
that the price is exorbitant and the underwriters are often

unfamiliar with the risk.

C. Interviews With Equipment Manufacturers

The eguipment manufacturers interviewed, most of whom
had little or no direct FRA R&D experience, did not feel the
risks created by FRA R&D programs would be unusual. They
differed as to the types of insurance and amounts which would
be required, with some manufacturers seeking large amounts of
special insurance, while others felt no special insurance was
nécessary. Some existing insurance programs for the manufacturers
contain self-insured retention layers of up to $1 million.
Upper limits of excess coverage range from $10 million to $100
million, with most of this placed in London. When performing

R&D work on a railroad, the manufacturers have usually been



required to agree to hold the railroad harmless, even for its
own negligence. All felt that an insurance policy limited to

rcovering railroad R&D work would be extremely difficult and

. expensive to purchase, if not altogether impossible.

D. Interviews With R&D Companies

The R&D companies interviewed agreed that railroad
R&D was not unusually dangerous compared to nofmal railroad
operations, but they expressed concern that almost any minor
accident or occurrence would result in a large number of
plaintiffs' filing personal injury claims. The insurance program
of each R&D company is different. Therefore, in performing an
FRA project, one would require primary and excess insurance
coverage going perhaps as high as $50 million, one wouid require
primary coverage going up to $2 million, and the others would
require no coverage beyond their existing policies. One
company's policy contains a deductible of $1 million, while the
| other companies have policies which do not cover the first
$250,000 of loss. When performing work on a railroad, these
companies are almost always required to enter hold-harmless
agreements. They generally felt that obtaining insurance to
cover their liability when performing an individual railroad R&D

project is extremely difficult.

E. Interviews With Architectural and Engineering Companies

The category of liability with which the A&E companies
would be most concerned in performing an FRA A&E contract 1is
third-party liability for bodily injury, although property
damage liability could also be sizeable in accidents involving
the heavy equipment of construction céntractors. The theories

THE

RESEARCH GROUP | ynon which an A&E company's liability can be based include
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negligent construction supervision, design failure, and latent
| .
Q design defects. To protect against its liability, the A&E

companies need a Comprehensive General Liability policy, an



Frrors & Omissions Professional Liability policy, and a Builder's
Risk policy. In addition, construction over a railroad's tracks
may necessitate obtaining a Railroad Protective Liability policy.
One company's‘current insurance does not really absorb total

loss below $10 million. Another has a $350,000 deductible per
occurrence for CGL and a $10,000 deductible for E&0. Each
company avoids indemnity clauses with railroads. However, each
frequently negotiates a limitation-of-liability agreement with
the purchaser of its A&E services. ' Each believes that most A&E
companies would have extreme difficulty if they attempted to

purchase separate coverage for the A&E work on an individual

project.

TASK III

A. Feasibility of a Blanket Insurance Policy

The ideal blanket insurance policy covering FRA's
R&D contractors' liability exposure would be characterized by
a small deductible, a premium which was either fixed or based
on a rate schedule agreed upon in advance, a simple means of
administration for issuing certificates of insurance to the
parties in each test, and a binding commitment from the carrier
to insure all FRA R&D activities unless they fell within certaih
limited exceptions. It would be written on the model of a
Railroad Protective Liability policy rather than providing
general liability coverage for the R&D contractor. This would

entail naming the railroads as insureds under the policy upon
the condition that they not require the R&D contractor to enter

any hold-harmless agreement.

i After extensive interviews, however, it seems likely
THE | that anything resembling such a blanket policy will be impossible
|
RESEARCH GROUP . . . . . .
NGCORPORATED to purchase. No 1insurer showed genuine interest 1in writing the
first $1 million to $2 million of coverage, and most American
carriers were negative about the entire risk. The chief reasons

the FRA R&D program would be inherently difficult to insure on a

) -10~-
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comprehensive basis are the facts that it does not involve a
large number of homogeneous units and the risk of loss is not
calculable. Augmenting these ptoblems are other important
factors—the limited capacity of the railroad insurance market,v
the general conception of railroad insurance as a specialized
field requiring‘unusual expertise, the "capacity crunch”
throughout the American insurance industry, and the insurers'
disinclination to become involved in a risk related in this way
to the government. These considerations combine to compel the

conclusion that a blanket policy is probably not feasible.

B. Hiring a Single Broker

It is recommended that FRA hire a single broker to

procure the coverage for every R&D program in which the contractor

| heeds insurance. This would greatly improve FRA's representation

in the insurance market, because the same individual would develop
an understanding of the nature of FRA R&D exposures and then be
better able to explain them and persuade carriers to underwrite
the risks. Moreover, the broker could develop a market for

these risks by having a consistent relationship with a group of
underwriters whom he had, in effect, educated concerning this

type of program. This approach can be expected to help prevent
delays and would be simple for FRA to implement quickly. It
appears to be the most satisfactory improvement available to FRA,

short of statutory changes by Congress.

C. Self-Insurance Administered by a Self-Insurance Service
Organization

FRA might adopt a self-insurance program to cover the
primary layer of its R&D contractors' liability exposure (since
a blanket insurance policy for this layer seems unavailable)
and then rely on excess insurance for the higher layers of
exposure. If it sought to do this, it would be much easier to

obtain the excess coverage if the self-insurance program were

-11-
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' administered by a self-insurance service organization.

However, any attempt by FRA to self-insure against

 this type of liability would have to be designed so as not to

violate the Anti-Deficiency Act. FRA's promise to pay its R&D

contractors' losses out of the self-insurance program would have
to be couched in uncertain terms which the contractor would

probably find unacceptable.

D. Voluntary Insurance Pooling Mechanisms

Mass underwriting provided by a pool of insurance

| companies is a mechanism to provide insurance to an otherwise
' uninsurable risk, but there is little likelihood that a

voluntary pool to handle the FRA's R&D risks would be formed at
any time in the near future. This is chiefly because the amount
of premium which can be generated from FRA is not large enough
to justify the costs of creating a pool and because a previous
pool to underwrite American railroad liability risks‘dissolved
because of excessive losses. Anti-railroad and anti-government
sentiment in the insurance industry also contribute to negate
the likelihood of a pool. Interviewees expressed concern that,
in addition, the antitrust laws would complicate formation of
this type of pool, but legal authorities establish that this
concern 1is unjustified.. Héwever,'it seems extremely unlikely

that this type of voluntary pool can be formed.

E. Pure Retrospectively-Rated Primary Insurance

Theoretically, a retroépective rating plan should be
well-suited to the insurance of an exposure such as FRA's R&D
program. However, insurers have indicated that there is no way
to set a maximum on the premium that FRA would have to pay for
its primary layer of coverage. In effect, the best that FRA can
hope for from such a policy is to use it as a servicing mechanism,
not as a means to bear any losses which might occur. 1In addition,

it would probably be necessary to set aside a huge reserve of

-12-



appropriated funds in order to satisfy existing budgetary lawsr

Thus, this approach cannot be recommended.

F. Mandatory Residual Market Mechanisms for the Provision
of Insurance o

Althoughkit seems very unlikely, it is conceivable
that federal legislation could be passed to force American
insurers to underwrite insurance for FRA's R&D program. However,
regardless of whether an assigned risk plan or a joint under-
writing association were used, serious conceptual problems arise
in areas such as the identification of the carriers who would be:
reguired to participate. Constitutional arguments against the
legislation might fail, but political realities and the lack of
any genuine precedent for such leglslatlon on the federal level

1nd1cate that it cannot be recommended

TASK IV

A. The Government's Legal Authority to Reimburse Its
Contractors for Liability Insurance Costs Which They
Incur in Connection With Their Work on Government
Projects

The legal authority of a government agency to
reimburse its contractors for liability insurance costs which
they incur in connectlon w1th their work on government projects
is undeniable. As early as 1911, the courts held that the cost
of liability insurance was part of the actual necessary cost of
performing a contract whenever it would be normal, under the
prevailing business custom, torpurchase such insurance. The
legislation presently in effect contains nothing to prohibit

reimbursement of insurance costs in FRA procurement.

THE
RESEARCH GROUP B. The Federal Railroad Administration's Legal Authority to
INCORPORATED Purchase, by Direct Contract With a Private Insurance

Company, a "Blanket" Liability Insurance Policy Protecting
AJT1 Its Research and Development Contractors From Tort
Liability to Third Persons

Traditionally, the government is a self-insurer and

-13-
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no appropriation may be expended to insure against its own risks.
However, absent the availability of the option of indemnification
by the government, the only practical means of securing the
contractor's services are the purchase of insurance by the
government or government reimbursement for the contractor's own
insurance purchases.b The latter is likely to be equally or more
costly to the government than direct purchases of insurance by
the government. It has been held that the policy of a genéral
ban on the purchase of insurance against the government's own
risks is inapplicable where the loss to be insured against would,
in the absence of insurance, be borne by a party other than the
government itself. Thus, the "no-insurance" rule is inapplicable

to the situation presented here.

The manner in which FRA may procure such insurance is
governed by statute and by the Federal Procurement Regulations.
Analysis of the appropriate provisions suggests that FRA's
purchase of a blanket policy would not necessarily be subject to
advertising requirements, and that the premium could be paid
prior to the full rendition of insurance services by the carrier.
Finally, it appears that no legal authority prohibits the use of

an insurance broker by a government agency.

C. The Legal Limits on the Right of FRA to Indemnify Its
Research and Development Contractors Against the Tort
Claims of Third Persons Arising out of FRA Projects

Statutory provisions restrict a federal agency from
pledging that the government will pay obligations not approved
in advance by Congress. As interpreted by the Comptroller
General, they dictate that any agency agreement to indemnify
its contractors for their legal liabilities to third persons
arising out of their contract work must be limited by other
contractual language, such as a limitation-of-cost clause or an
availability-of-funds clause. There are several legal arguments
that would support agency indemnification of its contractors, if

the agency issued rules authorizing it under the Federal

-14-
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Property and Administrative Services Act or if a contracting

officer decided in favor of indemnification in a dispute
arising under the contract's "disputes" clause. However,
contractors might refuse to rely on such an indemnity promise,

in the absence of clearer legal authority supporting it.

Congress has specifically authorized indemnification
in some classes of contracts. This has been done in permanent
legislation and in general appropriation acts. But, of all
these, only Public Law 85-804 even arguably permits FRA to
indemnify contractors in excess of available appropriations,
in contracts which facilitate the national defense and involve

an unusually hazardous risk.

In contrast to unlimited indemnification, FRA can.
indemnify its contractors subject to a contractually-set
ceiling. The funds to pay obligations arising)out of such a
promise could be no-year funds, provided the contract specified
that this implied no obligation on the government's part
exceeding the no-year funds on hand at time of loss. Alternatively,
the indemnification could be supported by a reserve in the amount
of the total possible government liability, but such a reserve

would be subject to disapproval by Congress on an annual basis.

Thus, there appears to be no fully satisfactory way

for FRA to indemnify its contractors under present law.

D. The Federal Railroad Administration's Potential Liability
for the Tortious Actions of Its Independent Contractors

The difficulty of calculating the total dollar amount
of liability on the part of testing companies which would be
covered by an FRA blanket insurance policy is greatly increased
by the fact that the policy would not necessarily be tapped to
cover the total damages suffered in an FRA test. Under some
circumstances in some states, an injured plaintiff would be free
to recover damages from the government directly instead of from
the testing company. The blanket policy would not be applicable

-15-
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to the damages collectible from the government directly.

E. Proposed Legislation toAAuthorize Indemnification of
Contractors Against Third-Party Tort Claims Arising out
of FRA Research and Development Projects

It is anomalous that the government does not now
generally self-insure its contractors' tort liability risks,
given the fact that it self-insures almost all its property
risks as well as the tort liability risks arising from the
actions of its agents and employees. Logically, there seems
to be no good reason why the government should not assume its
contractors' tort liability risks whenever (1) the government
would ultimately bear the cost of contractor indemnification
by private insurance, and (2) indemnification would be

economically advantageous to the government.

Legislation to remedy this inconsistency could be
in the form of either indemnification or immunization. The
indemnification proposal is preferable because it would
(1) permit federal indemnification of government contractors,
(2) preserve congressional control over the creation of federal
obligations arising under indemnity agreements, (3) encourage
agencies that indemnify contractors to avail themselves of the
claims~handling services of the private insurance industry,
and (4) maintain the current system of private insurance in
cases where indemnification would not result in significant
economies. Alternatively, the immunization proposal would
immunize government contractors from tort liability arising out
of their contract activities and grant the victims of
contractors' torts a cause of action against the United States

under the Tort Claims Act, but immunization would leave Congress

without control over the liability costs of contract programs.
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TASK V

A. Introduction

This task was conducted and revised for the benefit
of the Northeast Corridor Improvement Project (NECIP). It
seeks to project the loss experience frdm third-party lia-
bility for personal injury and property‘damage expected to
arise out of the construction and maintenance-of-way activities
that NECIP will perform. To develop a projection, TRG con-
ducted a number of interviews with appropriate officials of
railroad companies; insurance companies, construction companies,
a maintenance-of-way company, and an engineering design firm.
Wwhile this approach produced good general information, it
generated insufficient concrete statistics to create such a
_ projection.

In consultation with its project insurance advisers,
TRG developed a different methodology with which to approach
the Task V problemé. .Using FRA ihformation and élans fof the
NECIP, together with the insurance industry's rate manuals,
data was developed to give a reasonable projection of the
loss which may be expected to arise in each major category
of activity which Amtrak will be performing for the NECIP.

'B. Sources of Information Which Did not Prove to Be of
Value 1n Arriving at Concrete Data

THE

RESEARCH GROUP

INCORPORATED At the outset of this project, it was believed that

there were no actuarial figures which could be used to determine
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the loss experience of the railroad industry, and then be
applied to the work Amtrak is to perform. Under its contract,
TRG interviewed various companies which NECIP believed would
have valuable informéfion. However, inter&iews with main-
tenance as well as design officials yielded no useful data
for NECIP activities. 1In addition, TRG found that data from
the FRA Office of Safety was categorized in a manner which
could not be used or adequately translated for the purpose

of this project.

C. Development of Methodology

Once the specific nature of the NECIP work elements
was determined, TRG was able to develop a methodology with
which to project potential Amtrak losses. Acturial figures
used by the insurance industry, when made to correspond roughly
with these work elements, can be used by Amtrak to form a set
of hypothetical premium rates for 1iability insurance. With
certain technical adjustments for administrative expense and
profit, the premium can be used to stand for projected Amtrak
liability costs, assuming the costs are based on accidents of
average frequency and severity.

The rate base associated with the type of compre-
hensive general liability insurance believed necessary is $100
of payroll. Because accurate Amtrak payroll estimates were
unavailable, TRG contacted officials in private industry to

determine what percentage of railroad construction and
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maintenance-of-way project cost is payroll expense. Based
upon information gained in these inferviews, TRG estimated
payfoll cost at 35%. These figures can be adjusted when actual
payroll data on the Amtrak projects become available.

Following the determination of an estimated payroll
figure, TRG utilized the ISO manual classification system
to define an individual rate for each separate type of con-
struction. Further refinement of estimated premiums was made
possible by distinguishing geographical elements which vary
the risks, and hence, the premium rates.

Shortcomings in this forecast may be present due to
the following factors: |

1. insurance depends upon the law of large numbers
and thus cannot forecast the specific loss experience of a
particular insured;

2. the methodology used here does not take into
account the major role that subjective underwriting judgments
play in arriving at an.actual premium;

3. insurance premiums are calculated to include
profit and administrative costs, as well as actual loss
dollars.

Accordingly, if oge desires a bottom-line figure
which reflects only what Amtrak's losses may be expected to
be, assﬁming they are going to be of average frequency and

severity, the figures arrived at in this study must be
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adjusted dbwnward, taking 55% to 65% of the figures listed

in the premium column. However, at least some of the expenses
of handling and disbursing the money to cover Amtrak's losses
arising out of the NECIP are likely to be the same, or possibly
greater, than those which the private insurance industry.incurs.
Therefore, caution is necessary before assuming that the

figures arrived at here can be adjusted downward on this basis.

D. The Data

Charts are included to illustrate the statistical
projection of the third-party liability losses attributable
to the maintenance-of-way and construction work which Amtrak
will perform on the NECIP, by use of the actuarial figures
contained in the inéurance industry's rate manual. The
figures are based 5n the projections contained in the three-
volume document titled, "Amtrak Participation in NECIP:
Statement of Work," authored by DelLeuw, Cather/Parsons &
Associates, and dated January, 1978.

The total for all work elements is $1,947,208.00.

-20-



A.

ASPECTS OF FRA R&D PROGRAMS WHICH MAY
GIVE RISE TO CONTRACTOR OR GOVERNMENT
LIABILITY

A number of FRA R&D programs can give rise to lia-
bility on the part of either the contractors involved in them
or the government itself. Basically, this potential exists
in two types: liability for property damage and third-party
liability for personal injuries. Property damage is most
likely to occur either when property borrowed from participat-
ing railroads is in use at TTC1 or on the open road, or when
cooperating railroads' property is being used in connection
with tests run on their track or at other test facilities.
Inquiries to third persons are most likely to be made while
tests are being performed on the open road. To be sure, third
‘parties can be injured at TTC. However, the controlled en-

vironment at that location makes such an event less probable.

The FRA's R&D section is composed of three divisions,
respectively devoted to passenger systems, rail safety and rail
freight. While the three divisions' test programs occasionally
overlap, they are, for the most part, conducted independently
of each other.

1. Passenger Systems R&D

At present, the‘passenger division of the FRA is
conducting very few R&D tests which have substantial lia-
bility exposure. A number of tests which have a more sig—
nificant degree of liability exposure have recently been,
completed, however. These tests were performed on the open
{road, although not in revenue service. Two of the tests

THE;

RESEARCH GROUP | focused on the suspension systems of the truck of the rail
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vehicle. Another concerned modifications of the cars'

electrical control systems.




In the electrical control test, a malfunction or
failure could have caused the car to shut down or stop.
Liability would then have been possible, most probably
arising from a rear-end collision. Even if a shut-down
occurred, however, it would be most likely that trains in
following signél blocks would receive electronic notification
of the shut-down. Thus, the possibility of angaccident was
reduced. A car stopping in a block is normally conceded to

be a risk but is regarded as a minimal one.2

The two tests of truck suspension systems were
performed on the metroliner and involved a substantially
greater potential for liability than did the electrical
control test. When the trucks were being tested, the speed
at which they travelled was continually being increased.

Measurements were made throughout the test period to deter-

' mine the stability of the truck and the point at which

- instability began to manifest itself. Sophisticated in-
strumentation recorded any perturbations that were present
or developed due to the increased velocity. Eventually,
speeds were achieved which were consistently greater than
those used in revenue service, in order to assure that the
suspension systems provided a comfortable margin of safety
when they were actually introduced into revenue service.
These tests were performea exclusively on the open road.3

Another test with a substantial liability exposure,
which the passenger division completed a number of years ago,
was that involving the Turbotrain. As a piece of equipment,
the Turbotrain was highly innovative in design and performance.
It had a‘unique suspension syStem and was powered by a turbine-
driven engine. The Turbotrain was utilized in open road

testing and demonstration and was later put into revenue

THE service. Moreover, during one time period after it had been
RESEARCH GROUP . R . : .
INCORPORATED put into active revenue service, the Turbotrain was sent on

tour throughout the United States. This demonstration was

viewed as a test by the railroads over whose tracks the train
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passed, primarily because of the Turbotrain's unconventional
design and performance. As a consequence, each participating

railroad required insurance for liability protection.

No tests similar to the ones described here are
now in progress, and no open road tests are planned for the
near future. Some testing at TTC in upcoming years is antic-
ipated, however. For example, one program designed to test a
radial axle is slated to be performed at TTC.5 Property damage
to the test cars is possible in this program, but the costs, if

any, of that damage will be passed on to Amtrak.

2. Rail Freight Systems R&D

One major, ongoing rail freight systems test is the
Facility for Accelerated Service Testing (FAST) program at TTC

' in Pueblo, Colorado. In this program, a train containing be-

tween 60 and 80 cars is run 16 hours per day over 4.8 miles of
specially—designed track. The track is divided into 22 sections,
each of which is designed to perform a different track test. A
variety of types of rolling stock are in the consist, and a
number of suspension systems are also put into use. Some of

the suspension systems and trucks are viewed as pre-prototype
pieces of equipment, since they have had a previous history of
limited testing prior to their being used at TTC. When cars

are not running on the track facility, measurements are taken

and the different track sections are analyzed.6

One major purpose of the continuous testing is to
facilitate the accumulation of use experience—measured in
mileage and time. FAST testing accelerates real world ex-
perience by a factor of approximately ten to one. That is,
it would take ten times longer in conventional use to duplicate

the data and results which can be achieved at FAST.7

Since all FAST programs are run at TTC on borrowed
equipment, they pose the possibility of liability for property
damage. Personal injury liability, while theoretically possible,



is far less likely to occur in fact because of the care with

which tests are conducted at the test center.8

A second rail freight systems program, the Truck
Design Optimization Project (TDOP), attempts to define the
' physical characteristics of various suspension systems.
Some of the suspension systems tested have never been sold
in appreciable quantities, ‘while others are widely used.
The testing is accomplished on specific sections of selected
railroad track, approximately 10-15 miles in length. One ‘
portion of the track is usually in high speed tangent (straight)
track. Another section is generally in hilly and curving areas,
while a final portion is likely to be on a branch line, where
the track is not as smooth or straight as main line track.
Such testing can conéeivably produce a number of liabilities.
A derailment can, of course, tear up participating railroad
track; or, if one derailment occurs on a parallel track, it
can cause a second derailment. Thus, the potential exists
for significant property and third-party liability in this

project.9

Another test program, the Light Weight Flat Car
Project, involves a full train of approximately 50 Cars.
The two cars actually being tested are not entirely experi-
mental, however, since they have been in use for a short
period of time. The cars were first tested on the high speed
loop at TTC at speeds up to 90 miles per hour. They were then
tested on a branch line and a secondary main line of a co-
operating railroad. Test zones throughout the country were
then selected, and the train was outfitted with special
measuring equipmenﬁ. The same two cars were then put into
revenue service on a revenue train that ran from Kansas City
to Los Angeles. Data were coliected from 10-15 designated

THE areas along the route. After this run, the instruments were
EESEAR% GROUP s . .
INCORPORATED removed, and the cars remained in revenue service. They are

now loaded and unloaded like conventional cars to accumulate

mileage and wear and tear. The liability exposure for this
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test, of course, potentially involves both personal injury

| 'and property damage liability.lo

Future test programs are also planned. It is
anticipated that some borrowed equipment will be employed
and that tests will be performed at TTC, as well as on the

open road, thereby generating additional liability exposure.ll

3. Rail Safety Systems R&D

The safety division of the FRA has three sub-
divisions which conduct tests, primarily on an independent
basis. The three subdivisions respectively deal with track,

rail vehicles and inspection.

a. Track R&D

One test taking place on railroad-owned track in
 the midwest involves a potential for liability for both
property damage and personal injury. The purpose of the test
revolves around accident inspection. One portion of the test
requires personnel to remove spikes from the track with a
spike puller to determine the resistance which the wood gives
to the spikes. This test is performed on track which is in
revenue service. It would, therefore, be possible for a rail-
road to argue that a subsequent accident occurfing on the

test track was caused, at least in part, by FRA test activities.

Another test, performed last year, involved six
locomotives which were run on track owned by the cooperating
railroad. The test was designed to measure and analyze the
load imposed on the track by the locomotives. Instruments
were built into the track and the locomotives to provide ac-
curate data, and test cars were used to take direct track
geometry measurements.l3 A similar, ongoing project, which
has been partially completed, is designed to measure the wheel
rail loads of a variety of trains. In this project, instru-

ments are again built into the track, and data is recorded as
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14 Both of these tests are performed

the trains pass through.
on the track of a cooperating railroad. They, therefore, can
occasion both property damage and personal injury liability

exposure.

Another recently-completed test measured track
stiffness in conjunction with a participating railroad. In
that test, a specially designed car with sensitive equipment
was sent over several hundred miles of track and measurements
were taken. To be sure, the data recording instruments did
not affect the track itself. The car, however, was govern-
ment supplied and, thus, a potential for liability arising out
of the operation of the car was created. It is possible this
car will be run again in the future.ls

Additional tests have been run to measure longi-
tudinal rail stress on the track of both a participating
railroad and the test center. The possible liability arising
from this test was, of course, minimal. An instrument was
attached to the track and took measurements as the trains
passed by. The test instrument had no effect on either the

track or the trains, hdwever.16

One major undertaking which has been completed
involved the performance of a series of tests on a privately-
owned test track. A piece of track utilizing different track
structures was built parallel to the main track of the partic-
ipating railroad. After construction of the parallel track
was completed, the traffic éf the main line track was routed
over the new track.17 The liability exposure to third persons

and equipment was, therefore, substantial.

A track-buckling test with a cooperating railroad
is slated for the future. The test, to be performed on
railroad property, involves heating a continuously-welded
rail to ascertain the temperature at which it buckles.
Since the test will, in fact, deform the track of the railroad,
the potential for liability is obvious. Because the danger is

self-evident, however, it should be possible to prevent



virtually all accidents related to the track-buckling test.18

Another test scheduled to be performed, the con-
crete tie performance verification project, will involve
taking data on concrete ties from three cooperating railroads
which use such ties in their track. In this test, ballast
will be dug out and instrumentation implanted. Because rail-
roads generally wish to be held blameless for such tests, a

resulting contractual liability exposure problem will exist.19

b. Rail Vehicle R&D

In one significant ongoing test with liability
exposure, a torch and 500 gallons of propane are used to
evaluate the performance of thermal materials for possible
utilization in tank cars. This testing is accomplished at -
TTC and is physically segregated from other projects. Never-

theless, it does have some remote personal injury risk.20

Another test in progress is designed to accelerate
the life cycle of certain tank car components, such as couplers,
head shields, and thermo shields. These components are sub-
jected to the loads that would be encountered in an actual
railroad environment. Some tankvcars are borrowed. Thus,
there is a potential for property damage liability. However,
there appears to be no substantial likelihood of liability for
personal injuries, since the testing is conducted at the

Aberdeen proving ground.21

One test slated for the future proposes examining a
nuclear cast to be used for transporting hazardous materials.
The test process will probably result in the destruction of
the cast, but this will be donated by ERDA. No other tests

with significant liability exposure are planned.,22

In a recently-completed rear-end impact test, two

THE trains were collided with one another. Similarly, a number
RESEARE’_H;_ GROUP )
INCORPORATED of tank cars were recently tested for their ability to with-

stand collisions by intentionally impacting them. All these
tests were conducted at TTC. Since third persons, not government
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| factor.

employees, were present at TTC durihg the rear-end collision
testing, these tests might have produced third-party liability

for personal injury.23

¢. Inspection R&D

A major, ongoingAseries of tests in this subdivision
involves seven test cars, enumerated T-1, T-2, T-3, T-4, T-5,
T-6, and T-7. These are rail-bound vehicles, with cars T-1
and T-3 hooked together, as are cars T-2 and T-4. Cars T-5,
T-6, and T-7 run independently. Cars T-1 and T-3 are track
geometry survey vehicles, as are cars T-2 and T-4. Cars T-5
and T-7 are data acquisition systems and have computers on
board gathering information and recording it on tape. Car
T-6 is a track geometry and rail flaw survey vehicle. Testing
with these cars is performed all over the country on the open
road. Thus, the potential exists for property damage to the
cooperating railroad as well as for third-party liability.24

Another test concerns the high rail vehicle. This
car is adaptable to either the highway or the railroad track
and operates on the open road, .with the concomitant possibility

of property damage and personal injury liability.25

In another test, a rail vehicle, powered by a small
engine, has an auxiliary cart which precedes the vehicle. A
laser beam, sent out by the main car to the auxiliary cart,
measures and surveys the track over which the vehicles ride.
This type of testing is performed on the open road, as well

as at TTC.26

The inspection subdivision anticipates in the future
performing additional tests which will involve track analysis

on the open road. Thus, liability exposure will be a continuing
27 '
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NOTES

It should be noted that there is a special liability
problem at the TTC for leased or borrowed equipment.
One of the purposes of the TTC is to provide a safe
and efficient test site at which the private railroad
equipment industry can develop equipment. At one time,
the TTC had a person who basically promoted the use of
the site with private industry. Though the proportion
of private commercial work to FRA and UMTA work is de-
creasing, it is still a sizeable percentage of TTC
activity.

In order to perform these tests, as in cost—sharing
projects, the FRA often must lease or borrow equipment
such as locomotives. This frequently leads to a demand
by the owner for full indemnification. This demand has,
in two or three instances, led to the cancellation of
planned tests. Conversation with Larry Peck, Contract-
ing Officer, TTC, Pueblo, Colorado.

When the FRA does lease equipment to conduct a private
test, it often enters into an agreement to indemnify

up to a certain limit. An example of such an agreement
is:

(a) The Government assumes all risk and liability
for loss of life, personal injury and damage to
private property of third parties due to its own
negligence for the term of this contract, while

the locomotive is in the Government's possession.
In addition, the Government assumes all risk and
liability for damage to or loss of the locomotive
as specified below for the term of this contract,
while the locomotive is in the Government's pos-
session, except for (1) normal wear and tear to
the locomotive, or (2) loss which occurs as a
result of negligence or fault in maintenance of
the locomotive by the Contractor, or (3) loss
resulting from a latent defect in the construction
of the locomotive or a component thereof.

(b) In the event of damage to the locomotive, the
Government may, at its option, make the necessary
repairs with its own facilities, or by contract, or
pay the Contractor the reasonable cost of repair of
the locomotive. If damage to the locomotive is
established to be the fault of the Government,
rental payments to the Contractor during the repair
period will be made as set forth elsewhere in this
order. - »

I-9
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(c) In the event the locomotive is lost, destroyed,
or damaged so extensively as to be beyond repair, no
rental payment will be made to the Contractor there-
after, but the Government will pay to the Contractor
a sum equal to the fair market value of the locomo-
tive just prior to such loss, destruction, or exten-
sive damage, less the salvage value of the locomotive,
provided that the liability of the Government hereunder
in no event shall exceed $375,000. Fair market value
shall be determined using the attached exhibit "B"
entitled "BN Locomotive Trend Index" dated May 28,
1976, with cost being acquisition cost to BN, depre-
ciation rate being a constant .0392, and calculations
being made according to the example provided.

(d) The Contractor certifies that the contract price
does not include any cost attributable: to insurance

Oor to any reserve fund it has established to protect

its interests in or use of the locomotive, regardless

of whether or not the insurance coverage applied for

the period during which the Government has possession
of the locomotive. If, in the event of loss or damage

to the locomotive, the Contractor receives compensation
for such loss or damage, in any form, from any source,
the amount of such compensation shall be credited to

the Government in determining the amount of the Govern-
ment's liability under this clause; except that this
shall not apply to proceeds of insurance received

solely as an advance of insurance pending determination of
Government liability, or for an increment of value of the
locomotive beyond the value for which the Government is
responsible.

(e) 1In the event of loss or damage, the Governemt shall
be subrogated to all rights of recovery by the Contractor
against third parties for such loss or damage and such
rights shall be immediately assigned to the Government.
Except as the Contracting Officer may permit in writing,
the Contractor shall neither release nor discharge any
third party from liability for such loss or damage nor
otherwise compromise or adversely affect the Government's
subrogation or other rights hereunder. The Contractor
shall cooperate with the Government in any suit or action
undertaken by the Government against any such third party.

(f) Any failure to agree as to the responsibility of

the Government or the Contractor under this clause shall,
after a final finding and determination by the Contracting
Officer, be considered a dispute within the meaning of

the "Disputes" clause of this contract.

2. Conversations with Richard L. Scharr, Program Manager,
Office of Passenger Systems R&D.
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B.

INSURANCE AND LIABILITY PROBLEMS OF THE
DEPARTMENT OF TRANSPORTATION'S MODAL
ADMINISTRATIONS IN RESEARCH AND DEVELOP-
MENT CONTRACTING '

The FRA's liability, insurance and indemnification
problems, which it has encountered in its research and devel-
opment contracts with non-governmental parties, are apparently
not unique to that Administration. Indeed, the other modal
administrations within DOT are also engaged in the negotiation
of transportation fesearch and development contracts with non-
governmental parties and,'for this reason, it is not surprising
that some of them have encountered problems similar to those of
the FRA. '

1. Urban Mass Transportation Administration

The position which has been taken by the Urban Mass
Transportation Administration (UMTA) on issues of liability,
insurance and idemnification in research and development
contracts are similar—in some respects identical—to those
of FRA. UMTA manades a wide variety of mass transit research
and development programs for the purpose of improving urban
transportation service and equipment. The priﬁary areas with
which it has been concerned have been bus transit, urban rail
transit, automated personal rapid transit systems, systems
analysis, transit planning, transit service, and innovative
improvements in the efficiency of transit and in the trans-

portation of the elderly, the poor, and the handicapped.l

In a few of the R&D programs involving the testing
and demohstration of mass transit equipment, UMTA's contractors
have raised the issue of liability for property damage and
bodily injury or death to third parties. The most noteworthy

context in which the issue was raised was 1n connection with
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the demonstration of a new mass transit state of the art

' car (SOAC) on a high speedvpublic
The contractor insisted that UMTA

Philadelphia.2

transit line in

indemnify it against all third-party liability which

might arise out of the program.

UMTA's Office of the Chief Counsel, like the

corresponding office at FRA, appears to be of the opinion

that a government agency cannot enter into a contract which

subjects the United States to a contingent liability in an

indeterminate amount that may exceed the funds allocated to

the contract.
31 U.S.C. § 665(c), as well as on
U.S5.C. § 1l1l(a), as interpreted in

This opinion rests

42 Comp. Gen. 708 (1963), 16 Comp.

on the Anti-Deficiency Act,
31 U.S.C. § 627, and 41
54 Comp. Gen. 824 (1975),
Gen. 803 (1937), and 7

Comp. Gen. 507 (1928). These three statutes provide:

31 U.S.C. § 665(a):
of the United States may make or authorize |

No officer or employee

any expenditure or contractual obligation

in excess of appropriated funds.

31 U.S.C. § 627: No act of Congress shall
be construed as an appropriation or as
authorization to enter into a contract
involving the payment of money in excess
of appropriated funds, unless the act

specifically declares otherwise.

41 U.S.C. § 1ll(a): ©No contract on behalf
of the United States shall be made unless

it is authorized by law or is under an

-appropriation adequate to its fulfillment.

On the basis of these statutes and the Comptroller

General's opihions interpreting them, the Chief Counsel's

-office at UMTA agrees with the staff attorneys at FRA that
a government agency is without authority to indemnify its

contractors in a contract which is not related to defense.
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Thus, since it regarded itself as unable to negotiate for

the full indemnification of the SOAC demonstration contractor,
UMTA instead authorized the contractor to obtain separate
primary insurance coverage of $1 million specifically cover-
ing this risk. The cost of this additional insurance was to
be charged to the government as an item of "cost" under the
cost-plus-fixed-fee contract. The congractor's excess in-
surance coverage would then assume this risk above $1 million
to the $100 million policy limit. The contractor, however,
was only able to obtain primary coverage with a $500,000
deductible. Therefore, it insisted that UMTA contractually
bear this $500,000 of potential liability by way of indem-

nification.

Since $500,000 was not otherwise available under
the contract, UMTA found it necessary to reprogram funds.
However, it was eventually able to set aside $500,000 in
appropriated funds for the duration of the project to meet
this contingent liability which it was assuming.4 The SOAC
demonstration then proceeded without the occurrence of any
incident which could impose third-party iiability on any
participant and, after the discontinuation of the project,
the $500,000 appropriation was reprogrammed to another
purpose. Of course, it should be recognized, however, that
there is a slight possibility that an incident will occur
in a research and development project which is not noticed
until some period of time after the completion of the test
or demonstration. 'Though liabilities arising from trans-
portation testing most frequently arise out of some form
of accident or collision, and are normally immediately noticed,
there are exceptions. These are most likely to occur in re-
lation to third-party property damage, rather than personal

injury, and may involve losses caused by stress loads or

. perhaps by release of chemicals. If there had been any

such risk in the SOAC demonstration, the reprogrammed funds

would technically have had to be reserved for at least the
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pefiod of the tort statute of limitations.5

This example will illustrate UMTA's experience
with the same liability, insurance and indemnification
problems which have cbnfronted the FRA. Moreover, nego-
tiations surrounding a pending R&D contract indicate that
UMTA is currently faced with the problem again.6 UMTA
officials were able £o suggest no ready solutions to the

probiem apart from proposals for new legislation.7

2. Transportation Systems Center

The Transportation Systems Center (TSC) is an
agency utilized by FRA and the other modal administrations
within DOT to perform various contracts in areas where TSC
has special expertise. Located in Cambridge, Massachusetts,
TSC is responsible for performing or arranging for the
performance of research and development on technically
advanced systems and for technological and socioeconomic
research and development in all transportation disciplines.
Executive direction for TSC is provided by the Assistant

Secretary for Systems Development and Technology within the

- Office of the Secretary of Transportation.8

When TSC receives research and development contracts

from FRA, it frequently finds it necessary to enter into con-
tracts with railroads, rail equipment suppliers and priVate
research and development firms to expedite portions of its
overall task. 1In negotiating such contracts, TSC is placed
in a position nearly identical with that of FRA when FRA
enters into R&D contracts with non-governmental parties.

However, thus far, TSC has not experienced the problems

which FRA has encountered with regard to unusually high

costs of liability .insurance procured in connection with

these contracts.

TSC officials stated that, as is true of FRA nego-
tiations for R&D contracts, the negotiations between TSC and

non-governmental parties inevitably include a request by the

I-15
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private parties that the government fully indemnify'them
against all risks arising out of the program. At that
point, TSC explains that the government cannot legally
assume a contingent liability in an unknown amount without
the Congressional approval of special legislation. However,
TSC authorizes the contracting party to purchase insurance
coverage and charge the premium costs to the government.
TSC officials stated that, at this point, the persons
hegotiating on behalf of the non-governmental party discuss
the matter with their insurance people and then follow
either of two courses of action. More frequently, they
decide that they will bear the risk of participating in

the program without procuring additional insurance coverage—

- so that the cost to the government of insuring that particulaf

program is merely that portion of the contractor's overhead

| costs which is attributable to insurance. Alternatively,
. they decide to procure insurance coverage and charge the

'premium costs to the government. In such cases, there has

apparently been no problem in procuring adequate insurance

‘at reasonable premium prices.

In total, the latter course of action is followed
in only about three to four TSC contracts involving FRA R&D
work per year, with the government paying premium costs of
only about $3,000 to $4,000 per contract per year. It was
also followed in one UMTA program involving New York City

. transit cars. TSC officials foresee little likelihood of

! greater problems in the near future.

The difference between FRA's and TSC 's experiences
w1th liability, insurance and indemnification problems appears
to result from the differences in the purposes and functions
of the two agencies. TSC's success in avoiding problems

appears to be attributable to five interrelated factors:

a. TSC's direct relationship and resulting
rapport with a small number of railroad

officials;
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b. TSC's frequent involvement with the
Boston & Maine Railroad, which is in re-
organization and apparently less anxious
than some other railroads about third-party

liability;

c. TSC's lack of safety regulatory and

" investigatory power;

d. TSC's emphasis on the legal prohibition
of the government from promising indemnifica-

tion in nondefense contracts;

e. TSC's ability to send back to FRA any
R&D contract where indemnification is

likely to be a problem.

a. TSC has developed an especially good rapport with
the railraod officials and other non-governmental parties with
whom they negotiate railroad R&D contracts. As long as TSC
continues to be involved with only a small number of contracts
and a small number of non-governmental parties in the negotia-
tion of these contracts, it will probably be able to maintain
a friendly atmosphere at the negotiation sessions, with the
result that problematic issues. such as liability, insurance
and indemnification can be kept in the backgroﬁnd or resolved
amicably. Because of TSC's smaller number of contracts and
frequent direct technical performance of testing, TSC personnel
may be more frequently in contact with railroad officials than

equivalent FRA personnel.

b. TSC is located in Cambridge, Massachusetts, and
many of the tests it performs or supervises are conducted on
the Boston & Maine Railroad's right-of-way. That railroad is
preSently in reorganization and its trustees will not, as a
:'matter of course, enter into new contracts. Therefore, rather
than having to enter into a total hold-harmless agreement with
the B & M, TSC or its contractor merely obtains a permit or

license to conduct the test. These do not require complete
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sole negligence indemnity and, therefore, create fewer problems.

c. TSC's lack of regulatory power with regard to
railroad safety is undoubtedly a factor which contributes to
its good rapport with non-governmental parties in contract
negotiations. The non-governmental parties are apparently
more willing to enter into informal agreements to participate
in R&D projects without raising issues of liability, insurance
and indemnification, simply because of their confidence that
TSC will not be inspecting safety aspects of the non-governmental
party's general operations. On the other hand, with respect
to R&D projects handled directly by FRA, the non-governmental
parties are usually bnly willing to enter into the project by
means of a formal contract, because they feel that a formal
contract is necessary in dealing with a regulatory authority.
They apparently feel that such formalities protect them from
having FRA personnel who are involved in the R&D project
surreptitiously engage in inspections for safety violations
in operations unrelated to the specific R&D préject being
performed. This desire for the formalities of a contract
when dealing with FRA almost inevitably leads to negotiations
over allocation of the risk and the desire of all non—governmental

parties to be fully indemnified.

d. In those contract negotiations where the subject
of indemnification for third-party liability has been raised,
TSC has been successful in using the fact that the law generally
prohibits the government from indemnifying against contingent
liabilities in nondefense contracts as a way to avoid problems
surrounding this issue. Apparently, it is frequently the case
that the non-governmental party in the negotiations seeks full
indemnification because it assumes that the government is
capable of assuming these risks by virtue of its wvast financial

resources. Once the party realizes that the only way for the

!l government to indemnify it would be to pass special legislation

through Congress, it becomes less insistent in its demand for

indemnification.
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e. Because of the manner in which TSC was organized,
it is clear that it could send back to FRA any railroad R&D
contract where liability, insurance and indemnification became
a problem. This would be done on the ground that such problems
are not in a field where TSC possesses special expertise and
that such problems would distract TSC from its central mission.9
It may be that one of the reasons TSC has never had a problem
involving liability, insurance and indemnification in its
failroad R&D contracts is that FRA has not sent to TSC such
contracts where liability, insurance and indemnification

problems could~be expected to arise.

In conclusion, it may be said that, although TSC
has not encountered liability, insurance and indemnification
problems in its railroad R&D contract negotiations similar
to those of FRA, TSC's experience does not appear to offer
any "solution" which would rid FRA of its problems in this
area. Perhaps the only lessons to be learned are to develop
more direct contact with the railroads themselves, to maintain
flexibility in choosing a railroad in order to get better terms,
and to make sure all parties understand FRA's ébility to in-
demnify.

3. National Highway Traffic Safety Administration

The National Highway Traffic Safety Administration
(NHTSA) administers a research and develogment program in the
field of motor-vehicle-related equipment and operator safety.
In this connection, passive restraint systems and experimental

safety vehicles are particularly being developed and tested.lO

NHTSA officials regard the legal parameters of their
ability to negotiate on the issue of indemnification against

the risks of third-party liability quite differently from

“their counterparts at FRA and UMTA. Specifically, notwith-

standing the existence of 31 U.S.C. § 665(a), 31 U.S.C. §
627, and 41 U.S.C. § 1l1(a), the Director of the Office of
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Contracts and Procurement within NHTSA believes that the
matter is controlled by the standard "Insurance—Liability
to Third Persons" clause contained in DOT Forms P-3, P-4,
and P-6, each of which covers a particular type of cost-
reimbursement contract, such‘as research and development
contracts.ll The position of staff attorneys at FRA and
UMTA has been that, although this clause superficially
appears to be a promise of reimbursement or indemnification
of the contractor's third party liability—and therefore a
contingent liability in an indeterminate amount which could
exceed the funds allocated to the contract, in violation of

the Anti-Deficiency Act—it is not, in fact, such a promise.

Instead, in their view, the clause is controlled by the
"Limitation of Cost" clause.12 In contrast, the Director
of the Office of Contracts and Procurements within DHTSA
has stated:

I do not consider the Limitation of Cost
clause as a limit on the maximum amount of
indemnification or reimbursement which the
Administration can provide to the contractor.
The provisions of this clause are somewhat
confusing with regard to the Government's
intent to be a self-insurer as are the pro-
visions of the Government Property clause.

I also recognize that the "Insurance—
Liability to Third Persons" clause does

not specifically state that it is an
exception to the "Limitation of Cost”

clause. However, a promise is made in

the Insurance clause that the Government will
indemnify the contractor for liability aris-
ing to third persons not covered by insurance.
It would be contradictory to expect that this
liability would then be limited to the
Limitation of Cost clause, since on most

contracts this would reduce the liability
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to an ineffective, impractical amount.
This especially becomes true as the
contract progresses and the amount
available under the Limitation of Cost
clause decreases toward zero. 1In the
event of a claim, the Contracting Officer
turns the matter over to the Justice
Department for litigation and, if the

. Government is found liable under this

~clause, the liability is paid for; not
from contract funds but from a general
fund for this purpose maintained by the

Justice Department.

Contractual history clearly shows this

to be the intent of the Government, since
the Federal Government does not proscute
[sic] claims against the contractor party
for claims of third parties which arise
under the Insurance clause, or under the
Government Property clause, which are not

otherwise covered by contract funds.13

To be sure, the position of NHTSA on this entire
matter has been formulated in the abstract, inAsmuch as no
NHTSA basis of this clause. NHTSA officials attribute this

fact to the safety standards maintained by its research and

| development contractors. ' They also note that NHTSA contracts

generally involve little exposure to the general public.

Mbst of NHTSA's R&D contracts can be performed entirely on
the contractor's premises. Thus, any injuries resulting

from the work would be likely to affect only the contractor's
employees, whose injuries would be‘compenséted under worker's

. 14
compensation.

One conclusion which may be drawn from the differing
positions taken by NHTSA officials and those of UMTA and the
FRA is that the "Insurance—Liability to Third Persons" clause

21
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contained in DOT R&D contracts is confusing and ambiguous.
If this clause becomes the subject of litigation, it is not
clear that the courts would give it the FRA-UMTA interpreta-
tion, as opposed to that offered by NHTSA. Since the
possibility—however small—of catastrophic losses exists

in connection with the performance of FRA R&D contracts,

it is strongly recommended that DOT revise the wording of
this clause toAmake it clear that its promise of indemnifi-
cation for the contractor's third party liability is subject

to the contract's limitation-of-cost clause.

4. TFederal Aviation Administration

The Federal Aviation Administration (FAA) directs
its research and development activities toward providing
the systems, procedures, facilities and devices needed for
air navigation and air traffic control to meet the needs
of civil aviation and the air defense system. FAA is also
involved in developing and testing improved aircraft, engines,

propellers and appliances.l

In awarding contracts for research and development
in these fields, FAA has not found the matter of liability,
insurance and indemnification to be a significent problem.16
With respect to contracts which facilitate the national
defense, FAA has never provided its contractors indemnifica—
tion against unusually hazardous risks, even though it can
do so under Pub. L. 85-804, 50 U.S.C. § 1431.17

one bidder for a contract with FAA has ever even requested

Indeed, only

such third-party liability indemnification. That bidder's
proposal was rejected solely on the basis of its indemnifica-

tion request, without regard to any other factor. FAA's

~rationale for this action was that indemnification might

- make the contractor less safety-conscious, and that this

. result would be counterproductive to the safety goals of

its research and development program.18
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FAA, like the other modal administrations, includes
the standard "Insurance—Liability to Third Persons" clause in
its cost-reimbursement type contracts. It does not, however,
regard this clause as establishing énything more than the con-
tractor's right to charge an aliocable portion of its insurance
premiums to the cohtract.19 As far as can be determined, the
‘clause has not been the subject of specific discussions during

any FAA contract negotiation.20

5. Federal Highway Administration

The Federal Highway Admiﬁistration (FHWA) coordinates
a research and development program directed toward the problems
of traffic congestion, street and highway safety, highway de-.
sign, the reduction of construction and maintenance costs, and
the social, ecbnomic and environmental impact of highway trans-

21

portation. In awarding contracts for research and development

in these fields, the FHWA has not found the matter of insurance

and liability to third parties to be a significant problem.22

The FHWA does include the “Insurance—-Liability to
Third Persons” clause in all its contracts which utilize DOT
standard forms P-3, P-5, and P-6. However, as far as can be
determined, the clause has not been a subject of discussion
in the course of contract negotiations between FHWA and its
contractors.23 The FHWA's staff attorneys have, therefore,
not been presented with a case requiring them to form an
opinion as to whether the "Limitation of Cost" clause limits
the maximum amount of indemnification or reimbursement which
FHWA can provide to a contractor. There has apparently been
only one FHWA contract in which the Administration reimbursed
the contractor for the cost of insurance as a separately
indentifiable item of cost. In that contract, the amount

. L 24
involved was minimal and no problems arose.
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Apparently, the reason FHWA's contractors have
not raised this issue is that most of FHWA's R&D contracts
do not involve work that would expose the contractor to
extensive third-party liability. In a great many of these
contracts, the contractor can perform all of the work on
its own premises. Thus, there is little likelihood of damage
to third parties' property or of bodily injury or death to
third parties. Where the tasks to be performed under a
particular contract have exposed the contractor to the
property of third parties or bodily injury or death to
third parties, the contractors have apparently considered
the likelihood of such damages too remote to be worthy of

a discussion during contract negotiations.25
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NOTES

United States Government Manual 424 (1977) .

The description of the SOAC demonstration negotiation,
contained in this report, is based on an interview with
Thomas Keefe, Office of Procurement and Third Party
Contract Review, Urban Mass Transportation Administration,
and Linda Watkins, Office of Chief Counsel, Urban Mass
Transportation Administration, in Washington, D.C.

(July 26, 1977).

[I]n the absence of specific statutory
authority, a governmental agency is
limited in its contractual authority

to assume certain risks or to indemni-
fy a contractor against any or all risks
by the following:

1. There must be an administrative
determination that the assump-
tion of a specific risk is in
the interest of the Government.

2. The amount of the risk must be
determinable at the outset of
the contract or a monetary limit
of such risk must be specifically
stated in the contract.

3. Although funds to meet the contin-
gent liability for such risk cannot
be obligated under the contract
concerned, funds must be available
from a proper appropriation, with
reprogramming if necessary, to meet
any potential liability, oxr if it
is conceivable that sufficient funds
will not be available to cover such
potential liability, the contract
must provide that in the event that
the Government has to pay, such pay-
ments will not entail expenditures
which exceed appropriations avail-
able at the time of its occurrence
and that nothing in the contract
may be considered as implying that
the Congress will, at a later date,
appropriate funds to meet deficiencies.

Memorandum from Office of Chief Counsel, FRA, to Associate
‘Administrator for Administration at 3-4 (June 16, 1976).
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4.

In so doing, it was necessary to add a modification to
the contract:

WHEREAS, Modification 39 provided for the
operation of two (2) SOAC cars on the PATCO
ngh Speed Lindenwold Line for a perlod of
nine (9) months, and

WHEREAS, the Contractor is unable to obtain
third-party liability insurance covering

its potential liability during the revenue
service operation of the SOAC cars on the
above program, except under the terms stated
herein, and '

WHEREAS, PATCO requires a certificate of in-
surance from the Contractor covering its po-
tential liability under the program, and

WHEREAS, the Government desires the Contractor
to obtain the insurance specified herein and
will assume liabilities not covered by such
insurance to the extent specified herein in
accordance with this Modification, the con-
tract is hereby modified as follows:

A. Clause I - Statement of Work, paragraph
3.3, add the following clause to the "Work
Statement for SOAC Revenue Service on PATCO",

(a) Pursuant to Clause 22, Insurance-Liability
to Third Persons, of the contract, the Contractor
shall obtain third party liability insurance as
described in paragraph (c) of said Clause 22
covering the Contractor's potential liability
during the conduct of the revenue test service

on the PATCO line as described above. The
Contractor has advised the Government that it can
only obtain such insurance through August 9, 1976
with limits of at least $100,000,000 but with a
deductible for which the Contractor would be re-
sponsible of $500,000 per occurrence. The
Government accepts this insurance of satisfying
the requirements for the Contractor to obtain this
type of insurance through August 9, 1976 as
required by clause 22.

(b) Liabilities under the aforementioned deductible,

if incurred by Boeing, (the liabilities of PATCO
or any other subcontractor are not covered) shall
be treated as allowable cost, (notwithstanding
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the Limitation of Funds Clause) provided that
all terms and conditions for reimbursement
under Clause 22 entitled, "Insurance-Liability
to Third Persons" of the General Provisions,

FAA P-3 (Rev. 10/15/69) are met. The Government's
liability for costs under the deductible shall not

exceed $500,000.00.

(c) The Contractor shall endeavor to obtain
additional insurance beyond August 9, 1976 on terms
at least as favorable as those described above,

and shall advise the Contracting Officer of the
details of the insurance it is able to obtain

or any difficulties it may encounter. The speci-
fic details of the insurance requirements beyond
August 9 shall be the subject of separate nego-
tiation to take into account the type of insurance
which may be obtainable by the Contractor and any
possible contract adjustment which may be required.
In the event satisfactory insurance beyond August

9 cannot be obtained by the Contractor, the Demonstra-
tion shall not be continued until such time as the
Contractor has obtained insurance coverage satis-
factory to the Contracting Officer.

(d) The Contractor shall furnish the Contracting
Officer such information relating to the proposed
insurance coverage as may be requested by the Con-
tracting Officer.

(e) Loss of or damage to Government property
shall be specifically excluded from insurance
policies the Contractor is to obtain as described
above.

(f) The Contractor shall stop the demonstration
and notify the Government immediately after the
occurrence of any incident which may give rise
to potential liability.

(h) In addition, the following two changes
are hereby made to Modlflcatlon No. 39 to this
contract: '

1. The "scope" paragraph of the attachment
to Modification No. 39 is hereby modified
by deleting the words "under the direction
of. the contractor" and substituting in
lieu thereof the words "under subcontract
from the Contractor. The Contractor shall
provide the support, assistance and sub-
contract management which is necessary to
run the program."

I-27
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10.

11.

2. Item 3 under the attachment to Modification
39 to this contract is hereby modified by
deleting the last sentence and substituting
the following in lieu thereof: "He will pro-
vide the information necessary for proper
maintenance of the propulsion and braking sys-

" tems and be available for consultation relating

to performance of such maintenance."”

The above changes do not relieve the contractor of
his responsibilities and obligations as prime con-
tractor for the PATCO program.

(i) This modification does not change the total es-
timated cost or fixed fee of the contract.

In both Pennsylvania and New Jersey, the Statute of Limi-
tations for tortious injury to property rights is 6 years.
12 P.S. § 31; N.J.S.A. 2A:14-1. 1In New Jersey, the statute
of Timitations for personal injuries is 2 years. N.J.S.A.
2A:14-2. 1In Pennsylvania, the statute of limitations for
personal injuries not resulting in death is 2 years, 12
P.S. § 34, while, for death actions, it is 1 year, 12 P.S.
§ 1603. —

Interview, supra note 2.

Id. For a discussion of these proposals, see Part 1IV
of the present study.

The description of TSC activities contained in this re-
port is based on an interview with Frederick Martin and

Edward O'Donnell, Counsel's Office, TSC, Cambridge, Mass.
(September 13, 1977). :

1d.

United States Government Manual 423 (1977).

The pertinent part of that clause states:
(c) The Contractor shall be reimbursed

(2) for liabilities to third persons for
loss of or damage to property (other than
property (i) owned, occupied, or used by

the Contractor or rented to the Contractor,
or (ii) in the care, custody, or control of
the Contractor), or for death or bodily in-
jury, not compensated by insurance or other-
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wise, arising out of the performance of

this contract, whether or not caused by

the negligence of the Contractor, his

agents, servants, or employees: Provided,
Such liabilities are represented by final
judgments or by settlements approved in
writing by the Government, and expenses
incidental to such liabilities, except lia-
bilities (A) for which the Contractor is
otherwise responsible under the express

terms of the clause or clauses, if any,
specified in the Schedule, or (B) with re-
spect to which the Contractor has failed

to insure as required or maintain insurance
as approved by the Contracting Officer, or
(C) which results from willful misconduct

or lack of good faith on the part of any of
the Contractor's directors or officers, or

on the part of any of his managers, super-
intendents, or other equivalent representa-
tives, who has supervision or direction of
(aa) all or substantially all of the Con-
tractor's business, or (bb) all of the Con-
tractor's operations at any one plant or
separate location in which this contract is
being performed, or (cc) a separate and com-
plete major industrial operation in connection
with the performance of this contract. The
foregoing shall not restrict the right of the
Contractor to be reimbursed for the cost of
insurance maintained by the Contractor in
connection with the performance of this con-
tract, other than insurance required to be
submitted for approval or pursuant to the pro-
visions of this clause: Provided, Such cost
would constitute allowable cost under the clause
of this contract entitled "Allowable Cost,
Fixed-Fee, and Payment."

Specifically, that portion of the clause which provides:

Except as required by other provisions of

this contract specifically citing and stated
to be an exception from this clause, the
Government shall not be obligated to reim-
burse the Contractor for costs incurred in
excess of the estimated cost set forth in

the Schedule, and the Contractor shall not

be obligated...to incur costs in excess of

the estimated cost set forth in the Schedule,
unless and until the Contracting Officer shall



have notified the Contractor in writing that
such estimated cost has been increased and
shall have specified in such notice a revised
estimated cost which shall thereupon consti-
tute the estimated cost of performance of

this contract. No notice, communication or
representation in any other form or from any
person other than the Contracting Officer

shall affect the estimated cost of this con-
tract, In the absence of the specified notice,
the Government shall not be obligated to reim-
burse the Contractor for any costs in excess

of the estimated cost set forth in the Schedule,
whether those excess costs were incurred during
the course of the contract or as a result of
termination.

13. Letter of Joseph T. Bolos, Director, Office of Contracts
and Procurement, National Highway Traffic Safety Adminis-
tration, U.S. Department of Transportation, to James R.
Pugh, The Research Group, Inc. (August 16, 1977).

14. Telephone interview with Joseph T. Bolos (July 14, 1977).

15. United States Government Manual 416 (1977).

'16. Telephone interview with James E. Chestnut, Director,
Contracts Division, Federal Aviation ‘Administration, U.S.
Department of Transportation (July 11, 1977).

17. See discussion of this provision in Task IV of the present
study.

18. Telephone interview, supra note 16.

'19. 1Id.; letter of James E. Chestnut to James R. Pugh, The
Research Group, Inc. (August 29, 1977). :

20. 1Id.

21. United States Government Manual 418 (1977).

22. Letter of Howard G. Gale, Director, Office of Contracts
and Procurement, Federal Highway Administration, U.S.
Department of Transportation, to James R. Pugh, The Re-

THE search Group, Inc. (August 15, 1977).
RESEARCH_ GROUP
TNCORPORATED 23. Interview with R.L. Stanley, Acting Chief, Procurement

Management Support Division, Office of Contracts and
Procurement, Federal Highway Administration, and Gerald
Bolyard, Office of Contracts and Procurement, Federal

!
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24.

25.

Highway Administration, Washington, D.C. (July 27, 1977).

Telephone interview with Gerald Bolyard (July 29, 1977).

Interview, supra note 23.
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cC.

THE POTENTIAL LIABILITIES WHICH RESEARCH

-AND DEVELOPMENT CONTRACTQRS MAY INCUR TO
THIRD PARTIES IN THE COURSE OF FRA-SPON-
SORED RESEARCH AND TESTING OF RAILWAY

EQUIPMENT OR OPERATIONS.

Under state law, common carriers—including rail-
roads—have a common law duty to exercise a high degree of
care to protect their passengers from injury. The duty can
be enforced by an action either on the contract of carriage
or in negligence.l Neither of these types of actions against
railroads will typically involve a federal cause of action,
but either may involve the question of whether the railroad
was per se negligent, under state law, because it failed to

comply with some federal requirement.

Such federal regulations of railroad equipment and

practices may be found in two primary statutes and the regu-

lations issued under them. One of these is the Safety Appli-
ance and Boiler Inspection Acts, 45 U.S.C. §§ 1-44. These

Acts prescribe certain safety equipment which railroads must
employ, and certain operations which they must follow, in

the interests of safety. DOT is authorized to supplement
these statutory standards by regulation. To be sure, no civil
cause of action in private individuals arises under these
Acts. However, railroad employees may recover for injufies
caused by noncompliance with them, since this noncompliance
will be deemed negligence per se.2 Moreover, other persons
may also recover for violations of these Acts in those states
which deem such violations as negligence per se or as evidence

of negligence.
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The second statute which regulates railroad equip-
ment and practices is the Federal Railroad Safety Act of 1970,
45 U.S.C. §§ 431-41, as amended by the Federal Railroad Safety
Authorization Act of 1975, Pub. L. 94-56, 89 Stat. 263. This
act authorizes the Secretary of Transportation to regulate "all

areas of railroad safety," and to conduct research and testing

in all such areas. Specific provision is made for waivers, by

-DOT, of the enforcement of its regulations in particular sit-

uations, provided that a heating is held first.3 The Act de-
clares a congressional intent for national uniformity in rail-
road safety regulations, but allows states to continue existing
laws and regulations in force until the Secretary has promul-
gated regulations covering the area in question. Even after-
ward, the states may maintain regulations relating to essentially

local safety hazards.4

The Secretary is specifically empowered by the Act
to contract with private parties for research and testing of
railroad equipment.5 Violation of regulations issued under
the Act will create liability for negligence, again in actions
brought by railroad employees.6 Civil penalties are also pro-
vided for, to be collected in suits brought by the Attorney
General.7 Nothing in the Act, however, creates any private
cause of action in third persons—other than réilroad employees—
injured by violations of regulations. Nevertheless, under the
law of many states, negligence liability can be based on the

performance of a regulatory duty.8

In addition to these two statutes, there is a wide
variety of other provisions in other Acts which may arguably
form the basis of liability. For example, a passenger may
conceivably be able to show that his injury was causally re-
lated to a railroad violation of the Hours of Service Laws,
45 U.S.C. §§ 61-66, which sets maximum work shifts for rail-

road personnel. Similarly, there may be a federal cause of
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action for persons who suffer injury because of carrier's
violation of duty arising under Part I of the Interstate
Commerce Act, 49 U.S.C. §§ 1-27.9

TN

chiefly, but not exclusively, -~ to fares, rate discrimi-

These duties- relate

nation, railroad service, line extensions, inter-railroad
contracts and leases. The Act does provide a cause of
action for injuries to goods being shipped by rail carriers.
Damages are recoverable by the shipper for such injuries
under a provision of the Act,ll which follows the common
law in making the carrier virtually an insurer of the goods.
However, reduced shipping rates, with a corresponding re- |
duction in the carrier's liability in the event of loss,

are permissible.12

Aside from their liability for damage to goods,
a railroad may be liable, under state negligence law, to
consignees who are injured when unloading merchandise faul-

13 or loaded in defective cars.l4

tily loaded by the railroad,
There is also an ICA duty to provide "safe" rolling stock

for shippers of goods.15

Railroads' liability to persohs on their property
typically arises from trains' or cars' striking people, or
from dangerous conditions of the railroad prémises, which
lead to falls, electrocutions or other accidents. State negli-
gence law applies to these situations, although violations of
a federal safety regulation or statute, such as those discussed
supra, may provide evidence of negligence, or be deemed negli-
gence per se.l6 Moreover, particular state statutes may be
deemed to create additional duties on the part of railroads.
An example of such statutes is the typical state fencing law.
Many of these provisions have been construed to protect chil-
dren from the attractive nuisance of a railroad car or track.17
Another type is state law relating to train speed, lookout,

or headlights. These are frequently invoked in cases involving

34
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injuries to persons struck by trains. Of course, the re-
maining vitality of any state statute governing railroad

safety equipment or procedures will depend on the existence

1n

of preemptive DOT regulatlons

Under the case law of most states, the negligené
conduction of repairs and construction work which results
in injuries to third persons may make the railroad liable
to the victims. This is typically true, even if an inde-

pendent contractor performed the work.l9

There is possible state-law nuisance liability
to landowners whose property is adjacent to railroads be-
cause of the noise generated. As a general rule, the in-
evitable noise required by the passage of trains cannot be
actionable. However, other noise——repairyard noise, for

example—might be deemed a nuisance in an appropriate case.

This conclusion may be affected, perhaps, by
the Environmental Protection Agency's railroad noise regu-
lations,20 promulgated under the Noise Control Act of 1972,
42 U.S.C. § 4901 et seqg. This Act does not itself create

any private damage action. It does, however, authorize
citizen suits for injunctive relief.21 Research and develop-
ment contractors may, nevertheless, obtain exemptions from
the EPA's noise regulations,22 including those pertaining to

railroads.

More typical railroad liabilities to adjacent
landowners may be grouped into three categories: (1) Those
arising out of floods caused by clogged railroad culverts.

In these cases, the common law of negligence or nuisance forms
the basis for liability, although sometimes it is also based
on a statutory duty to construct and maintain culverts; (2)
those arising out of fires started on railroad property, but

spreading elsewhere. These are often dealt with by state
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statutes which were enacted during steam locomotive days;
(3) those arising out of injuries to animals which come
onto the right-of-way and are struck by trains, or made

ill by eating a poisonous substance. Again, liability

here is typically based on negligence, although the fencing

laws may also be relevant.

The liability of railroads to lessees of rail-
road property is generally regulated by state nuisance,
negligence and landlord-tenant law. However, thgre is also
the added complication of exculpatory clauses, frequently
inserted into the leases by the railroads. These clauses
typically excuse the railroads from all negligence liability
to the lessee. Similar clauses are also frequently inserted
by railroads in spur trade contracts with shippers, and both

types are generally upheld in the courts.23

The potential for liability to members of the
general public is typified by the case of the stalled car
struck by the train at a crossing. State negligence law
normally governs this situation, while state or federal
safety statutes sometimes define the scope of the railroad's
duty in such situations. Occasionally, there is a state

statutory cause of action.

When a railroad obstructs a highway, this action
produces a public nuisance, which results in a private cause
of action that can be brought by those who are specially
injured by the nuisance. Additionally, there are state
statutory duties regarding the maintenance of railroads

on public highways.

If FRA contractors are engaged in testing and

developing new railroad equipment, they may later be held
24
if

the item they design or approve results in injuries after

liable under the doctrine of strict product liability
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it has been placed into commerce. This liability may be

. grounded, for example, on a defect in the item's design,

, or on a failure to warn of the dangers involved in its use.

The liability of a railroad may be affected by its

| joint operations, leases, and other agreements. ICC appro-

val is generally required for joint operation or leasing
agreements among carriers.25 State decisional law, however,
will determine the tort liability of the lessor, principal,
or joint venturer, for activities by the lessee, agent, or
joint venturer and the effect and construction of indemnity
arrangements between the carriers involved.26

State tort law will define a contractor's other
general duties to third parties, as well as his duties to
his own employees (workmen's compensation). The éontract
itself will normally.deﬁermine the indemnification rights of
the contractor for liabilities caused by negligence in per-

formance of the contract.27
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NOTES

For a discussion of the duty to use safe equipment and
to maintain it, see 14 Am. Jur. 2d "Carriers" §§ 1028,
1029 (1964). Typical fact situations in which this
duty has been invoked have included:

° Platform and station accidents (slippery
pavements, unseen obstacles, poor lighting,
defective turnstiles, overcrowding, etc.).

° Accidents when alighting or embarking (em-
ployee negligence, shoving, being struck
by train on adjacent track, etc.).

°® Onboard accidents (collisions, slips and
falls due to sudden stops or starts, as-
saults by employees or by unpoliced third
persons; injuries caused by defective seats
or other equipment).

Federal Employer's Liability Act, 45 U.S.C. §§ 51-60.
This Act creates a federal cause of action in employees
of railroads engaging in interstate commerce, against
their employers, for:

[Ilnjury or death resulting in whole or in
part from the negligence of any of the offi-
cers, agents or employees of such carrier, or
by reason of any defect or insufficiency, due
to its negligence, in its cars, engines, ap-
pliances, machinery, track, roadbed, works,
boats, wharves, or other equipment . .

45 U.S.C. S 51. The railroad, however, must be a "common

carrier . . . engaging in [interstate] commerce,"”" and
the injury must arise while the employee "is employed by
such carrier in such commerce." Id.

Other sections of the Act bar the assumption-of-risk
defense, 45 U.S.C. § 54, and institute a comparative
negligence rule in lieu of a contributory negligence
defense. 45 U.S.C. § 54. The Act also contains a

very broad ban on exculpatory contracts, rules or
regulations, which is phrased so broadly that it could
conceivably be misinterpreted to apply even to a govern-
mental regulation which purported to exempt a railroad
from "any liability created by this chapter." 45 U.S.C.
§ 55. '

Note that the Occupational Safety and Health Act of 1970,
29 U.S.C. §§ 651-78 (1970), does not apply to railroad
work conditions as to which DOT has undertaken to prescribe
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10.

11.

12.

13.
14.
15.

16.

17.

18.

regulations under the Federal Railway Safety Act. Cf.
29 U.S.C. § 653(b) (1); Dunlop v. Burlington Northern
R.R., 395 F. Supp. 203  (D. Mont. 1975). NOte also
that employees of independent contractors do not come
under FELA. Cf. Annot., "Employers' Liability Act—
Coverage" 30 A.L.R.2d 277 (1953).

45 U.S.C. § 431(b) (c). Note that the corresponding
regulation, covering waivers in equipment or operational
testing situations, does not clearly provide for a hearing.
49 C.F.R. § 211.51.

45 U.S.C. 434. It seems that disputes can arise as to
the preemption of state statutes which arguably are, but
perhaps are not, supplanted by DOT regulations that touch
on the same subject matter, but only obliquely.

45 U.S.C. § 437 (1976 supp.).

Federal Employers' Liability Act, supra note 2.

45 U.S.C. § 438 (a, b, c).

The safety regulations promulgated under this Act appear

in 49 C.F.R., subtitle B, ch. 2.

See 49 U.S.C. §§ 8, 9.

See 49 U.S.C. §§ 26, 1655(e) (y) (A), which transferred the
ICcC's former authority to police safety requirements to
the Secretary of Transportation.

49 U.S.C. § 20(11). Furthermore, a shipper of livestock
has a cause of action in negligence against a carrier who
violates the Cruelty to Animals Act, 45 U.S5.C. §§ 71-74.

49 U.S.C. § 20(11).
65 Am. Jur. 2d "Railroads" § 414 (1972).
65 Am. Jur. 2d "Railroads" § 415 (1972).
49 U.S.C. § 1(10).

As to defective equipment or roadbed, see 65 Am. Jur. 2d
"Railroads" § 436.

Cf. 65 Am. Jur.'Zd‘"RailroadS" § 454 (1972).

45 U.S.C. § 434.
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19.

20.

21.

22.

23.

24.

25.

26.

27.

Cf. 65 Am. Jur. 24 "Railroads" § 395,(1972).

40 C.F.R. PartHZOl‘(éffecﬁive January 1, 1977).
42 U.S.C. § 4911 (a). |

42 U.S.C. § 4909 (b) (1).

65 Am. Jur. 2d "Railroads" § 321 (1972).

Restatement (Second) of Torts § 402A.

49 U.S.C. § 5(a). But see Regional Rail Reorganization
Act of 1973, as amended by Regional Rail Reorganization
Act Amendments of 1975, 45 U.S.C. §§ 701-94 (eliminating
ICC approval in certain cases of joint ventures by Conrail
and private carriers); Rail Passenger Service Act of 1970,
45 U.S.C.A. § 501-645 (which does the same for Amtrak's
joint ventures). ‘

In 'general, the former of these statutes creates the
United States Railroad Association and authorizes creation
of Conrail, to which the properties of bankrupt railroads
in the eastern United States were to be conveyed. It also
provides for the acquisition of the railroad properties
with Conrail and USRA bonds, which may be guaranteed by
the government.

The latter statute authorizes the creation of Amtrak and
frees Amtrak operations from various types of regulation
by the states or the ICC. Under the amendments to this
statute inserted by the Amtrak Improvement Act of 1973,
Amtrak can conduct its own R&D programs to develop passen-
ger rail services and rolling stock. 45 U.S.C. § 545 (e)
(1976 supp.), and must advise DOT and Conrail concerning
the Northeast Corridor project. 45 U.S.C. § 545(g) (1976
supp.). It is interesting to note that Amtrak has specific
legislative authority to indemnify railroads for tort lia-
bility arising from operations under contracts with it.

45 U.S.C. § 562(a, c) (1976 supp.)

The FELA, supra note 2, of course, will determine who is
an "employee" of whom, for its own purposes.

See discussion of this point in the Task IV report of
the present study.
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A.
TNTRODUCTION

_ In the report of Task I, a number of areas of poten-
tial liability with which FRA R&D contractors may be con-
cerned were considered. Also considered were the experiences
of other DOT modal administrations. In particular, three
primary areas of exposure which may create liability for FRA

R&D contractors were outlined:

(1) third-party liability for personal
injury,

(2) 1liability for damage to cargo being
hauled or to the property of third
parties, and

(3) 1liability for damage to the roliling

stock and real property of railroads.

The céuses of liability claims against FRA contractors may
vary widely. They may include, for example, hazards involved
in operating equipment during testing and demonstration pro-
grams, as well as hazards created in maintenance of test track.
Since a number of R&D programs involve use of the railroads'
regular track, these causes may include grade crossing hazards
and potential damage to cargo and railroad rolling stock. Oof
course, R&D programs may conceivably result in catastrophic
losses, in the event of an explosion, fire, or passenger train

derailment.

In light of these considerations, the questions next
arise as to the extent that FRA contractors have encountered
insurance problems in their FRA work and the degree to which
these problems are susceptible to solution. In this Task IT,
an effort was made to ascertain the scope of these problems
and the limits of liability insurance coverage carried by them.
This data was developed by interviews with personnel from

railroads, railroad equipment manufacturers, and companies

IT-1



normally performing research work.

In order to acquire related data which will be of
use to FRA in railroad construction activities, similar ques-
tions were asked of representatives of two architectural and
engineering firms. These questions referred to A&E work

rather than to R&D.

INSURANCE PROBLEM FLOW CHART

The chart on the following page graphically de-
picts the variety of situations in which an FRA R&D insur-
ance problem might arise. As can be seen, in three of the
situations depicted, there is no insurance problem. In five
other situations, however, an insurance problem may arise in
that there may be delays, -unavailability, or availability
only at very high premiums. For a discussion of the diffi-
culties involved in envisioning a blanket insurance approach
that would resolve the problems in all five of these Situa-

tions, see Task III.
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B

INTERVIEWS WITH RAILROADS

1. Railroad Number 1

This is a Class I Operating Line-Haul Railroad.
The information discussed in this report was obtained from
interviews with persons in the insurance and engineering
departments of the railroad. In these interviews, it was

notable that there was a disparity of opinion as to the extent

to which this progressive railroad should get involved or

take risks in industry-wide or governmental projects.

a. Types of Liability Wwith Which the Railroad Would Be
Concerned when Performing R&D Projects Under FRA
Contracts

The personnel of this railroad expressed no par-
ticular concerns about FRA R&D work. However, it was stated
that the railroad would not be interested in permitting any
R&D that involved vehicles or personnel in proximity to hazard-
ous materials, population concentrations, Or high~-speed normal
operations. The interviewees stated that the greatest frequency
of claims made against their railraod were either: (1) grade
crossing incidents, or (2) employee injuries. Grade crossing
incidents are more frequent'at unprotected crossings and pri-
vate crossings.A EmploYee injuries most frequently occur in
classification yards. It was felt, however, that these areas

of high exposure could be avoided in FRA oOr other R&D projects.

The persons interviewed stated that their concern
was not with the particular types of liability to which the
railroad might be exposed in an FRA project, but rather with
the fact that any unusual activity could create a liability
exposure. For example, a soil test was recently conducted on
this railroad to determine the weight-bearing and water-draining

properties of roadbeds of various soil compositions. The

test was conducted on normal operating track with heavy

I1-3
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freight loads. This test was~felt to be extremely minimal

in risk, but very high in exposure, because of the amount of
traffic on the line. Therefore, the railroad felt that it had
to be protected to some extent frbm this eip6éﬁré, irrespec-
tive of the degree of risk involved. This is a very graphic

example of ‘the attitude of railroads toward R&D programs.

It shéuld be noted that this railroad has a good
experience with R&Dvwotk. It has never suffered a loss or .
had a claim filed in relation to any of its own R&D or that
of the government. - Indeed, the pers?hs ihﬁerviewed were un-
aware of the occurrence of any R&D accidénts anywhere.

*b. Types and Amounts of Insurance Needed to Protect
Against These Liabilities

‘The railroad. personnel interviewed feel this rail-
road needs a-Railroad Protective Liability policy to protect
it against the risks created by the operations Qf an FRA
R&D contractor. It is not very fond of the American Associ-
ation of State Highway Officials (AASHO) form, because it

- excludes losses caused by the railroad's sole negligence. It

prefers either the Michigan Mutual form or the Lloyds "Green
Form," because neither of these includes this feature. All
three forms of Railroad Protective policy have been accepted

at different times, however.

This railroad requires $2 million o% coverage from
R&D contractors. This sum is $500,000 above the road's self-
insured retention. While it prefers that the policy be pur-
chased with no deductible, .if this is not economically feasible,
the interviewees believe that an indemnity agreement should be

provided for the deductible portion, because all successful

claims will involve this layer.

c. Types and Amounts of Insurance Carried by the Railroad

This'railroad has a self-insured retention of
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$1.5 million. It also carries ‘excess layers to a ceiling
of $40 million. These layers are placed 70% in London and

30% with American insurance companies.

The interviewees did not wish to have the railroad's
premium costs disclosed in any manner. They did state that
the premium is retrospectively rated from earned revenues on
an annual basis. The premium rate is the result of extensive
and difficult negotiations, conducted every year. The premium
has risen over 1000% in the last few years, despite the fact
that the railroad has not pierced its excess coverage since

1969. Because of this situation, the insurance personnel

are somewhat afraid that any unusual activities on the part

of the railroad will cause underwriter concern.

d. Types of Indemnity Clauses Which Are Generally
Used by the Railroad

When this railroad is not the named insured in a

contingent liability policy, the interviewees stated, it

, requires a total hold-harmless agreement which indemnifies

it even for its sole negligence. Though it was stated that
less stringent indemnities could possibly be gsatisfactory

in certain contexts, no specific examples were uncovered.
However, there was one example mentioned of a cooperative R&D
venture between this and a few other railroads. In that case,
there were simply no contractual indemnities and each party
tacitly undertook the responsibility for its own negligence.

e. The Degree of Difficulty Which the Railroad Has
fad or Would Expect to Have in Obtaining Insurance

The interviewees felt that liability coverage,

. probably written on a contingent liability basis as a Rail-

. road Protective policy, was available for FRA R&D. However,

| they reported their experience that present underwriting

practices were sloppy on any kind  of special railroad risk.

This, of course, always leads to an overcharge 1in premium.

I1-5
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. During the expansion-d% the interstate highway
system, Railroad Protective policies were often writfen by
the major American insurance companies for,their_construction
company clients involved in highway/railroad separation work.
Also, in the 1960's, this railroad was able to purchase an
eight-state blanket contingent‘iiabiiity insurance policy
for its maintenance-of-way contractors. This Qas reasonably

priced, with a modest deductible of $5,000. These kinds of

‘coverage, at realistic prices, have since disappeared, however.

Issuing such coverage is apparently no longer considered a
good business practice by the first tier of companies. It

is now available only from the marginal mafkets and is accord-
ingly overpriced. Deductibles have also increased enormously.
Another problem is that the primary mafket is now in London
and the underwriters are too far away to comprehend the

individual risks.

The opinion was expressed that there is no possi-

bility of acquiring a policy for FRA R&D on a blanket basis.

2. Railroad Number 2 -

This is a Class I Operating Line-Haul Railroad.
The information discussed in this report was obtained from
interviews with persons in its finance and legal departments.
a. Types of Liability With Which the Railroad Would Be

Concerned When Performing R&D Projects Under FRA
Contracts

This railroad saw no extraordinary risks involved
in FRA or other R&D work. Its representatives felt that
government R&D was very safe and not a particular concern.
Nobody interviewed had any knowledge of any railroad R&D acci-

dents anywhere;

The interviewees did think that there was a liability

exposure attached to any test, merely because of the presence



of new equipment and personnel“unfamiliar with the line's
operation. They stated that they would only incur this risk,
with or without insurance, if the particular equipment being
tested was likely to be of ultimate benefit to their own
particular railroad. They also stated, conversely, that they
would automatiéally deny permission to test any equipment that
could not, in the foreseeable future, be utilized in their
revenue-producing activities.

b. Types and Amounts of Insurance Needed to Protect
Against These Liabilities

The interviewees observed that, in almost all cases,
an indemnity agreement supported by proof of §2 million cover-
age or a $2 million Railroad Protective Liability policy would
? pe sufficient to conduct FRA R&D. This would cover their
1 $2 million self-insured retention. However,/they did point
out that Railroad Protective policies are usually written
on a combined single limit basis and that an FRA R&D project
might involve several FRA contractors as named insureds in
addition to the railroad. In such a case, the railroad may
suffer considerable uninsured losses. To avéid this situation,
and to assuage concerns on the part of all parties as to
whether there is enough total coverége, the interviewees sug-
gested that, as a general rule, a $5 million limit would be
more appropriate. They also felt that the premium difference

between $2 million and $5 million would not be substantial.

c. Types and Amounts of Insurance Carried by the Railroad

This railroad has a self-insured fetention of
$2 million for liability. Above this, it has an excess layered

coverage to $50 million. Although the leader on this coverage

THE . . - to . . .
RESEARCH GROUP 1svan American company and 40% of 1t 1S domestically insured,
INCORPORATED 603 of the coverage is insured in London. Though first party

property damage insurance is as low as $100,000 on certain

high density lines, there is no third-party insurance below
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S$2 mllllon. As with all railroads interviewed, the cost of

this coverage has increased dramatically in recent years.

d. Types of Indemnlty Clauses_ Which Are Generally Used
5? the Railroad

, This railroad normally requests a total hold-harmless
agreement indemnifying it even fof its sole negligence. In
certain situations, however, it requests only a hold-harmless
agreement without the sole negligence feature. It was stated
that the choice WOuldvdepend on the extent to which the rail-
road felt it could controi, limit, or monitor the planned
activity. Nobody would state, however, whether FRA R&D, as
a general rule, would fit into the latter category. Instead,
it was stated that the determination-in each case. would
depend on the particulars of the project. A Railroad Pro-

tective policy would eliminate the need for the agreement, of

~course.

‘ The persons 1nterV1ewed stated that they would be
willing to execute a release for the R&D contractor at the
conclusion of the test. They believe that losses incurred
in R&D activities are apparent immediately and that they
therefore do not need ongoing indemnification protection.

In this same conversation, it was also stated that if the in-

demnification agreement were limited to $5 million, the rail-

road would be satisfied.

e. The Degree of leflculty Which the Railroad Has Had
or Would Expect to Have 1in Obtaining Insurance

This railroad has never purchased a liability policy
for FRA R&D projects. The persons interviewed were nevertheless
relativeiy optimistiec that such policies can be purchased at
costs not inconsistent with the high cost of all rail-related
insurance. They even felt that such coverage can be purchased
on a blanket basis for all FRA R&D projects. In comparison to

the othér opinions gathered in the present Task, however,
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this view seems, at best naive. The interviewees were not
optimistic about acquiring a small deductible. They felt
that a deductible somewhere between $250,00 and $500,000
was the best that could be expected.

. 3. Railroad Number 3

This is a gquasi-public, for-profit Class I Operating
Line-Haul Railroad. This railroad did not own any signifi-
cant real property right-of-way until April, 1976. The in-
formation discussed in this report was obtained from inter-
views with persons in the insurance and claims departments
of the railroads.

a. Types of Liability With Which the Railroad Would

Be Concerned When Performing R&D Projects Under
FRA Contracts

This railroad is quite familiar with FRA R&D. The
interviewees therefore understand, probably better than per-
sons at other railroads, that FRA R&D outside the TTC is more
"proof of principle" than truly "experimental." There is no
particular concern about unusual or extensive risks created by
FRA R&D. However, the interviewees at this railroad expressed
strongly the opinion that their right-of-way is not appro-
priate place for extensive R&D. They pointed out that this
right-of-way is heavily traveled by commuter, inter-city, and
freight traffic. It is also undergoing a major rejuvenation
project. Thus, the combination of traffic and construction
creates significant exposure in itself and makes the advisability
of additional activities questionable. The interviewees were
very concerned that the railroad's relationship with the govern-
ment would lead the FRA to attempt to impose R&D projects on
this railroad's congested right-of-way when other, private rail-

roads, were uncooperative.
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b. Types and Amounts of Insurance Needed to Protect
Against These Liabilities

A This railroad's personnel felt that a Railroad
Protective Liability policy is the appropriate financial protection
for the railroad during an FRA R&D project. Coverage for the
railroad's sole negligence is not considered necessary. Moreover,
they felt that $2 million limits, the railroad's self-insured
retention, are sufficiént. This is true, they stated, even
when there are multiple-named insureds on the policy. These
insureds would include the various FRA contractors conducting
the project and other railroads whose trains are exposed to
the risk.

c. Types and Amounts of Insurance Carried by the Railroad

This railroad has a self-insured retention of $2
million for liability coverage. Above this, it has excess layers

up to a limit of $38 million. This excess is placed 65% in

London and 35% with American insurance companies.

The railroad, until recently, had coverage up to

$50 millibn. However, the top $12 million for this railroad
became unavailable on the London market and the coverage therefore
shrank by a corresponding amount. Premium costs have increased
considerably in the last few years. Moreover, it is known that
premiums will increase dramatically because of the reconstruction
process. However, the extent of these increases is unknown at
this time. It is also unknown whether the underwriters will

impose any different limits or conditions on coverage.

d. Types of Indemnity Clauses Which Are Generally Used
by the Railroad ,

This railroad is a relatively'new right-of-way owner.
It has little experience with requiring indemnification for un-
usual projects. It has, up to now, not required total hold-
harmless indemnities for its own sole negligence. It has re-
guired the purchase of insurance for FRA R&D projects and would
probably do so again in. the future.
II-10
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This railroad has its trains operating on the rights-
of-way of many other railroads. 1In those cases, it utilizes
indemnity agreements in which it accepts the results of its own
negligence and the other railroads accept the results of theirs.

e. The Degree of Difficulty Which the Railroad Has Had or
Would Expect to Have in Obtaining Insurance

The interviewees agreed that insurance for FRA R&D
projects is somewhat difficult to procure but is definitely
available. The railroad has a market through an agency and
the coverage is placed, in effect, entirely in London. However,
although insurance is available, it is expensive. A recent FRA
test, not in revenue service, required a $2 million combined
single limit Railroad Protective policy which carried a premium
cost of $73,000. This policy had a $200,000 deductible. An
attempt was made to have the policy written within a $100,000

deductible, but this proved not to be economically feasible.

I+ should be noted that the agent, in order to establish
‘the coverage, required rather specific underwriting information.
Time of day, direction, and frequency of travel were considered
important. Whether London underwriters can actually evaluate
this information is certainly open to question. Nevertheless,

they apparently waht the security of seeing it.

4. Railroad Number 4

This is a Class I Operating Line-Haul Railroad. The
information discussed in this report was obtained from inter-
views with persons in the insurance and legal departments

of the railroad.

a. Types of Liability With Which the Railroad Would Be Con-
Cerned When Performing R&D Projects Under FRA Contracts

Ii-11



This railroad has 1tself performed R&D as an FRA
contractor and has had other partles perform FRA R&D on its
line. The interviewees stated that they ‘did not see any par-
ticular or unusual liability risks attached to these activi-
ties, as long as they are conducted by qualified companies.
They stressed that they would alWays want to have some control

over exactly who had access to their track.

Even rhough uhe'interviewees felt that R&D is more
closely watched and therefore probably safer than normal opera-
tions, they were Stlll concerned about the exposure involved
in it. They stated that they were sure to be named defendants
if any incident occurred and that, in such an event, their
defense costs alone would be quite sizeable. This railroad
was involved in two major rail disasters in the early 1970's.
The litlgatlon expenses which resulted from these disasters
are already in the millions of dollars, and not all the law-
suits have yet been resolved. Last year, this railroad suffered
$38 million in uninsured losses. Of this sum, approximately
50% was third-party liability and FELA liability. The remainder
was damge to 1ts property, to cars of other railroads in 1nter—

change, and cargo liability for frelght being hauled.

With these kinds of uninsured liability expenses, it is
the policy of this railroad to avoid any additional exposure.
This applies particularly to mobile risks which can cause losses
in densely populated areas or interfere with the operation of
other trains. For these reasons, it was expressed that any
R&D activity must be protected by -some contractual or insurance
method.

b. Types and Amounts of Insurance Needed to Protect Against
THE These Liabilities

RESEARCH GROUP
INCORPCRATED

When R&D is conducted on this railroad, it requires a
Railroad Protectlve Llablllty pollcy for its benefit. It has
accepted railroad protectives on the American Association of State

Highway Officials (AASHO) form. This is not any railroad's

IT-12



favorite protective form, however, because it excludes losses

caused by the sole’negligence of the railroad. 1 However, this

a wholesale broker in Chicago who was famlllar with the AASHO

form and used it. This was several years ago, and that particular
‘broker is no longer in business. This railroad would like to find
a Railroad Protective without that exclusion. This railroad also
has a contingent liability policy, analogous to a Railroad Protec-
tive, with itself as the named insured, where its track passes
through an Air Force base. This was negotiated by the railroad
and paid for by the Air Force, because it was recognized that the
government could not give an indemnity. The railroad believes
that a contingent liability‘policy for a stated amount is the

proper solution when it interfaces with the government.

It was stated that the railroad would be satisfied with a
Railroad Protective in the amount of its self-insured retention—
$5 million—for FRA R&D. It has acquired policies in this amount
for some R&D work. However, in one case where the railroad itself
‘was the FRA R&D contractor, it had the FRA purchase a $16 million
Railroad Protective for it. At the time, its self-insured reten-
tion was only $1 million. The interviewees could not explain or
‘give a reason for this discrepancy. They merely stated that the
railroad would require more than $5 million 1f a test were clearly
an unusual risk, but that this project was not such a risk. It was
also suggested that the Railroad Protectlve may have been purchased
vbecause the excess layers were relatlvely inexpensive. There did
not appear to be an evident explanation, however, and it is possible
to draw the conclusion that the railroad merely purchased what was

available.

nmnm:fmwm, i The Railroad Protective Liabililty policies purchased

TNGORPORATED by this railroad in the past have had a $250,000 deductible.
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c. Types and Amounts of Insurance Carried by the
Railroad

This railroad has a self-insured retention Qf $5

million. It has a layered excess placement up to a limit

" of $46 million. The coverage is purchased 80% in London

and 20% from American companies. The premium cost is $2.2
million per year, or .1l2% of its gross revenues. Premiums

have increased considerably in. each of the last few years,

even though no claims have been filed since 1974. This rail-
road, however, feels that it is ahead of its underwriters
because of the losses it suffered in the early 1970's when price
cutting caused unrealistically low premiums.

d. Typées of Indemnity Clauses Which Are Generally -
Used by the Railroad

The representatives of this railroad stated that it

always requested a total hold-harmless agreement, indemnifying

the railroad even for its sole negligence. They did state,

however, that it omitted the sole negligence feature in certain

cases when the project'Was +0 the immediate benefit of the rail-

road. It was also admitted that certain mutually advantageous

arrangements between the railroad and other parties conceivably

_could be worked out without including indemnity agreements. How-

ever, this type of arrangement had never been entered into in

any 51tuat10n 51m11ar to R&D.

The interviewees said that an indemnity agreement was not

* required when the party wlshlng to use the right-of-way purchased

a Railroad Protective Liability policy for the benefit of the

railroad.

e. The Degree of Difficulty Which the Railroad Has Had or
Would Expect to Have in Obtaining Insurance

This rallroad has - -had no real difficulty in purchas1ng
Rallroad Protective Liability policies to cover R&D projects.
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Prices have been very high, however, and, for this reason, only

the most sizeable projects appear to justify the premiums charged.

The interviewees felt that there was only limited underwriting
and risk analysis in the issuance of these policies, and that
there appeared to be minimum premiums  for certain amounts of
coverage in the mindé of the ﬁnderwriters. All such policies
have been issued in London and the underwriters are separated
from the risk by American and then London brokers. This makes

analysis difficult and will certainly keep prices high.

This railroad has always had to accept at least a
$250,000 deductible and thinks this should be seen as a minimum

figure.
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1. The exclusion reads:

Under Coverages A(l), B and C, to bodily
injury, property damage or loss, the sole
proximate cause of which is an act or omis-
sion of any insured other than acts or
omissions of any designated employee of
any Insured; . .
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5. Railroad Number 5

This national. railroad, operating primarily in the south~
east and midwest, is basically satisfied with its insurance situa-
tion at the present time. The information collected concerning
this railroad was obtéined from interviews at its home office with
an executive insurance manager, financial vice president, and
staff attorney.

a. Types of Liability With Which the Railrocad Would Be Con-
Ccerned When Performing R&D Projects Under FRA Contracts

The railroad has had almost no experience with FRA R&D.

. While expressing a desire to cooperate with thé FRA in any way

possible, the persons interviewed indicated that they did not
éxpeét the railroad to become involved in any testing in the near
future. Nevertheless, they felt that the liabilities normally
présent in’day—to-day railroad operations would be likely to occur
in any R&D.testing. The railroad itself has no substantial R&D
program and is dependent on technological improvements from other

industry sources. Consequently, it has suffered no liability

" losses as a result of any R&D tests.

The loss experience of the railroad for which insurance

was necessary-—where the deductible amount was exceeded—has been

_confined to two major losses. One accident caused approximately

$10 million in third-party liability and $6 million in property
damage. Another resulted in §$5 million property damage and no
third-party liabiljity. It is the policy of the railroad to
settie a claim against it as quickly as possible. It is felt
that this is a less expensive approach than disputing every claim,
which often neceséitates extensive litigation. The railroad's
representatives acknowledged that others in the industry feel
differently on this issue. They noted that some railroads con-

test nearly every claim.
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b. Types and Amounts of Insurance Needed to_ Protect Against
These Liabilities

The persons intervlewed did not feel that any speclal
insurance coveragevis necessary for R&D activities the railroad
conducts, or for any test it conducts 301ntly with the FRA.

They did acknowledge that the railroad would accept a Railroad
Protective Policy with $1 million coverage for main track tests
and $500,000 for side track tests. They also indicated that it
would be necessary to review the railroad's entire business cover-

age if it did become involved in actual tests with the FRA.

c. Types and Amounts of Insurance Carried by the Railroad

The railroad's llablllty 1nsurance 1s layered w1th a §$2
million deductlble. This produces an excess coverage of $39
million. . Approximately 65% of the insurance is placed in London,
while 35% is domestically placed. The premlum cost for 1977 was
about $3.2 million. The anticipated expenditure for insurance
for this year is $3.6 million. Since the company's sales total
approximately $1.3 billion, the cost of insurance amoutns to

.25% to .3% of sales. This is not considered an exorbitant or

even a very serious expense and is regarded as a highly worth-

While'investment; "It was noted, for example, that, in the past
few years, between $6 million and $8 million had been spent to
purchase insurance. The losses sustained during that period,
ho&ever, had produced a non-deductible liability of nearly $20

mllllon, whlch was ultlmately recovered from the insurers.

Because 1nsurance costs are not Vlewed as a major expense,
the railroad gives little con51deratlon to 1nsurance, either on
a daily basis or in its long-range planning. Normally, the rail-
road has a general fivefyear plan from which it develops cost

- estimates and projected expenditures. Insurance is only a small

factor in the current five-year plan. :The plan assumes that the
cost of insurance will continue to rise at roughly the rate of
inflation. It also anticipates that, barring an unusual number of
costly losses throughout the industry, the rate of increase in the

cost will slow.
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The railroad has even fewer problems with its property

insurance, which is less complex than its liability insurance.

This insurance is also layered. There is a $2 million deductible,

with a total of $10 million excess coverage. All this insurance

is placed in London.

It should be noted that, liability insurance aside, the
railroad generally purchases other insurance by competitive bid-
ding, usually obtaining two or three bids. The railroad's own

cost analysis has determined that significant savings have been

achieved in this manner.

The railroad has been satisfied with its insurance

| protection, largely due to the satisfactory coverage of the

significant losses it has recently sustained. After an insurer
has paid off a loss, it is the practice of the railroad to con-
tinue to purchase coverage from that insurer. This practice is
viewed as one which will generate good will and give the railroad
a reputation for fairness by allowing the insurer a chance to re-
coup some of the benefits it has paid out. The interviewees

believed this practice to be customary within the industry. They

i also expressed a fear that a sudden switch of insurers, after a

| loss, would eventually make it more difficult to purchase insurance,

since such a switch would be regarded negatively by the insurance

industry.

d. Types of Indemnity Clauses Which Are Generally Used by
the Railroad

When the railroad concludes an agreement with another party
for the use of its track or other facilities, it requires, as a
rule, a very strict indemnity agreement. In the past, the practice
was always to insist that the railroad be held harmless from

liability for all losses, even those occasioned by the railroad's

. own negligence. At present, this policy has been modified some-

what, however, and the ultimate indemnificatioh agreement is now
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the result of negotiations between the parties. It is still

requlred, ‘however, that, i1f there is no .direct benefit to the

" railroad to be derived from a particular test or prOJect, the

railroad be held‘harmless.iif

Despite the insistence on strict indemnity, this railroad's
personnel indicated that it is completely satisfied with the
Railroad Protective Policy'and'is willing to use this in almost
all situations where an indemnity agreement is neceseary: At
present, it utilizes §1 million on main lines and $500,000 on
side lines and will probably continue to be satisfied with this
type of coverage.

e. The Degree of leflculty Which the Rallroad Has Had or
Would Expect to Have in Obtalnlng Insurance

The railroad has had no' difficulty in acquiring insurance
for 1ts normal operatlons. ' The interviewees agreed that coverage
for an FRA or other R&D test may present some problems but tnat,
at presenth insurers are still willing to‘underwrite railroad |

risks.
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1.

NOTE

The standard agreement used by the railroad states, in
pertinent part:

'OWNER shall indemnify and save harmless RAIL-

WAY from-liability and against all losses,
claims, demands, payments, suits, actions,

‘recoveries, legal expenses and judgments of

every nature and description made, brought

or recovered against RAILWAY, because of per-
sonal injury to or death of any persons whom-
soever (including, without limitation, injuries
to or death of officers, against and enployees
of the parties hereto) and damage to or loss

of any property whatsoever (including, with-
out limitation, damages to or loss of property
of the parties hereto and that of their offi-
cers, agents and employees) arising or growing
out of (1) any defect in the EQUIPMENT, (2) any
act or omission of OWNER, its officers, agents
or employees in connection with said demonstra-
tion or regarding same, or (3) the presence of
OWNER, its officers, agents or employees on or
about the premises and property of RAILWAY,
unless such damage or injury is due solely to
the negligent acts of RAILWAY.
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Co

INTERVIEWS WITH RAILROAD EQUIPMENT MANUFACTURERS

1. Equipment Manufacturer Number 1

This equipment manufacturer produceslrailroad cars
of various descriptions. .It is a large national company with
manufacturing plants in several states, and has a long history

in this business.

The following iﬁfdrmation was obtained from inter-

views with the General Manager of one of the company's divisions,

an executive with an engineering background with the company,

an engineer, and the company's Insurance Manager.

a. Types of Liability With Which the Manufacturer Would
Be Concerned When Performing ReD Projects Under FRA
Contracts B :

) This manufacturer has never performed FRA R&D.
However, it has recently expended $1.5 million in R&D for cars
and has considered the liabilities involved. Damage to its
own property is not considered a probiem, but there is concern
about damage to the property and personnel of the railroads due
to the poor condition of the track system. FELA suits were
mentioned as a particular threat. Like many rolling stock manu-
facturers interviewed, a number of persons in this company wanted
to place most of the blame for equipment failure and derailment
on track conditions. One interviewee actually began to cata-

logue particularly bad sections of track aCrbss the nation.

Although the interviewees stated that the third-
party liabilities involved in R&D on a railroad's right-of-way
were basically the same as those involved in any train movement,

they felt that R&D was very much less risky than normal opera-

R,

tions. They indicated that there was really no other situation
where trained technical personnel, familiar with the test equip-

ment, were monitoring and watching a car for signs of failure. This
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company has never had an R&D loss or claim, and its representatives

attribute this fact to these factors.

In this company's own testing, the area about which
the interviewees are most worried is the transport of hazardous

4! - v

materials. They felt that, when tests of a tank car actually

reach the point of transporting hazardous materials, the risk

of serious accident increases dramatically. The interviewees
were aware of the details of a number of $10 million hazardous

materials accidents in the last few years.

b. Types and Amounts of Insurance Needed to Protect Against
These Liabilities

Both a General Manager and the Insurance Manager of
this manufacturer were convinced that they need products
liability coverage for the company's R&D activities. The issue
of whether the product was in the stream of commerce during a
test was discussed at length during the interview, however,
and they admitted that the car would still be in their care,
custody, and control at that time. However, they still insisted
that their Comprehensive General Liability policy, which excludes
the product hazard, would not cover this risk. The recent re-
writing of their policy, with much less products coverage, seems
to have created this fear. Their opinion that R&D involves a
products hazard appears to be somewhat inaccurate, however,
because the car being tested would not likely be deemed a finished

product placed in the stream of commerce.l

The company has never had to purchase separate insurance
for an R&D test, but the persons interviewed believe that they
would have to do so if a test were conducted today. Thisis be-
cause of recent changes in their insurance program and recent
changes in indemnities required from railroads. Presently,

a planned test has been deferred until these problems are resolved

or special insurance is purchased.
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The interviewees stated that the amount of coverage

| necessary for an R&D test—even oOne involving hazardous

| materials—is not very substantial. They noted that no R&D

test would be conducted in proximity to population concentrations
or explosive materials. Although they agreed that such coverage -
should have a relatively low deductible to protect corporate
assets, they observed that tests couldreasily be planned to

avoid the possibility of more than $2 million or $3 million
liability.

c. Types and Amounts of Insurance Carried by the Manufacturer

The first $5 million of coverage for this company is
radically different for non-products-liability claims and
products liability claims. This primary coverage of $5 million
has a $1 million deductible for non-products-liability claims
and a $4.9 million deductible for products liability claims.

It is‘providéd by an American insurer. The effective $100,000
of pfoducts liability coverage, from $4.9 million to $5

million, is purchased merely to get the claims-handling and
defense services of the insurer. Above its pﬁimary, the company
has a $75 million excess umbrella, composed of both foreign and

domestic layers.

The present premium is about $1.5 million, which is
about 2% of this manufacturer's gross sales and almost 4% of its
net income. The interviewees believed that this premium is
absurdly high. .It has increased by a factor of 11 in the past
two years and, in the same period, the deductible went from
$50,000 for all liability to its present levels. Against this
background, the largest third-party liability loss which the
company has ever suffered was in the amount of $40,000. The
number of claims filed annually is still relatively small,

although it has increased noticeably in the last two years.
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d. Types of Indemnity Clauses Which Are Generally Used
by the Manufacturers

When this manufacturer has conducted tests in the

sast, 1t has bheen
by the railroads. - By this agreement, the manufacturer released
the railroad from any liability for personal injury, by any
cause, to the manufacturer's personnel. Obviously, this did

not present a third-party liability problem.

Recently, when negotiating to conduct a test, the
manufacturer was sent :a total hold-harmless agreement, by
which it would have to indemnify the railroad for its sole
negligence. For this and other reasons, the test has been
postponed for the moment. The interviewees stated that, in

the past, their testing activities were probably not reviewed

! by the railroad's legal department. They believed that the

new agreement, in lieu of the personal injury release, was

the result of legal department review. They also offered the
opinion that railroads may have recently become more concerned
about liability suits arising from rolling stock accidents.

e. The Degree of Difficulty Which the Manufacturer Has Had
or Would Expect to Have in Obtaining Insurance

This company has never attempted to purchase a special
R&D policy. The insurance manager expressed the opinion that
one would almost certainly have to go to London to purchase
this coverage and that it would be complicated to procure.
From his experience in London, he concluded that it would be
a complicated, time-consuming, and expensive educational process.
He was therefore very pessimistic about the possibility of pur-

chasing reasonably-priced insurance.
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. NOTES

1. The case of Swift & Co. v. London & Edinburgh Ins. Co.,
Ltd., 130 Ill. App. 2d 68, 264 N.E.2d 389 (1970),
appears to be the governing authority on this issue.

In that case, the court held that the standard products
liability insurance policy does not cover accidents
arising from a product or merchandise which must be
regarded as work in process and not either finished
goods or goods which have entered the channels of

; trade or stream of commerce. In other words, a prod-

| ucts liability policy covers only those risks arising to

i an insured manufacturer after its product has become

a finished product in regard to an ultimate user of

the product or after finished goods have been placed

in the stream of commerce. As such, while a product
is still being prepared to be placed in the stream

of commerce or while it is inventory or while it is

still in the process of research and development, any

injury caused by that product must be regarded as

‘being neither covered by a products liability policy

nor excluded by a manufacturer's comprehensive general

liability policy's products exclusion clause.

The reasoning of the court appears to be sound. The
language of the typical products liability policy or
products liability exclusion clause does not, after all,
refer to all products, but only to products "manu-
factured, sold or distributed by the insured." It

is not necessary, then, to argue that a railroad car
which is still in the process of research and develop-
ment is not a "product." It is sufficient, instead,

| to say that, whether or not it is a product, it is not
"manufactured, sold or distributed until it has be-
come a finished product in regard to an ultimate user
| or has been placed in the stream of commerce. This
reasoning thoroughly supports the conclusion of the
court in the Swift & Co. case.

The leading cases in which courts have imposed
liability upon a manufacturer on negligence or strict
liability theories for defective products have all had
to do with injuries occurring after the defective
finished product hadentered the stream of commerce.
Greenman v. Yuba Power Products, Inc., 59 Ccal. 24 57,

THE ! 27 Cal. Rptr. 697, 337 P.2d 897 (1962); Henningsen V.
RESEARCH GROUP Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960);
INCORPORATED Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d

436 (1944); MacPherson V. Buick Motor Co., 217 N.Y. 382,
111 N.E. 1050 (1916). Part of the policy of these
decisions has been that imposing liability on the manu-
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liability on the manufacturer was appropriate because
it had the economic power to perform the research and
development necessary to design safer products before
putting them into the stream of commerce.
+ wonld be 1N

Under these circumstances uld be i1nconsis

es nces, 1
impose strict liability on a non-negligent manufacturer
when an accident arose from a product being tested under
a sound research and development program, designed to
make sure the product was safe before it was put into
the stream of commerce. However, whether strict lia-
bility would be imposed in a research and development
accident case is a separate question which the Swift
& Co. decision did not attempt to resolve. What it does
stand for is the proposition that a products liability
policy does not cover research and development accidents.
On that point, this study has found no authority which
contradicts its reasoning.

Of course, if research, development, and testing are
performed in such a way that a defectively designed pro-
duct results, the manufacturer may be held liable for
that defect, This possibility, however, does not seem
to have been the concern of the interviewees here.
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2. Equipment Manufacturer Number 2

This railroad équipment manufacturer is an operating
division of a very large national corporation. Although this
manufacturer is a very large entity in its own right, producing
800 locomotives per year, it is only a small segment of the whole

corporation. Therefore, many of its practices and policies

. are colored by the size of the entire corporation. In negotiating

its contractual liability and purchasing insurance, it is the
beneficiary of the strong economic bargaining power of one of the

largest corporations in the country.

The information collected concerning this manufacturer
was obtained from interviews with an executive, insurancce pur-
chasing pérsonnel and an attorney from the corporation's home
office, and with the insurance manager and engineering personnel
from the operating division's home office. It should be noted
that much of the experience with insurance purchasing and con-

tractual liability is limited to the corporation's home office.

. The personnel in the operating division that actually produce

. the product are somewhat insulated from these concerns by a

corporate insurance department that purchases insurance for all
operating divisions of the company. Similarly, a home office
corporate legal department approves all contracts. This corporate
infrastructure and the size of the corporation make this railroad
equipment manufacturer atypical. The majority of FRA R&D
contracts will presumably not be with companies which are similar
to this manufacturer.

a. Types of Liability With Which The Manufacturer Would Be.
Concerned When Performing R&D Projects Under FRA Contracts

This manufacturer has little experience with FRA R&D
and its personnel have no knowledge at all of any problems or
losses associated with such work. Some interviewees speculated as
to the liabilities which might occur in R&D work, but all agreed

I1-28



THE
RESEARCH GROUP

INCORPORATED

that these liabilities would not differ from those normally

incurred in train operation. Federal Employers Liability

Act (FELA) liability was mentioned a number of times because
this essentially unlimited employee recovery is somewhat
frightening to manufacturers who normally have the protection

of the Workers' Compensation schedule of recoveries.

This manufacturer does conduct its own R&D program
to improve its locomotives. Although most of the program takes
place on its own premises, there is a certain amount of testing
done on the right-of-way of operating railroads. Typically,
these tests involve a locomotive which is operated as one of
a group of at least four locomotives pulling a train consist.
The test locomotive is followed by a test monitoring car,
carrying instrumentation and the manufacuturer's R&D personnel.
The locomotive itself, however, is operated by railroad employees.

This is the result of union regulations,

During these tests, the locomotive is essentially
being loaned to the railroad for its use in its profit-making
activitiés. This is the quid pro quo the railroad receives
in exchange for the constraints and added liabilities of the
testing activity and the monitoring car. Because of this mutual
benefit, this manufacturer's representative states that it has

had no problems in conducting its R&D program.

Indeed, this manufacturer has suffered no liability
josses as a result of its R&D program. In fact, it was not
aware of any claim ever having been filed in connection with
any aspect of the program. Additionally, this manufacturer stated
that it had a very clean claims record in general and that it
had no record of any multi-million-dollar claims. It did not
express the great fears concerning product. liability that other
railroad equipment manufacturers expressed. However, this may
be caused in part by the fact that other divisions of the cor-

poration manufacture products which generate large numbers of suits.
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b. Types and Amounts of Insurance Needed to Protect Against
These Liabilities

This manufacturer's personnel were unaware of the

any special insurance coverage for its own R&D ac-

5
0
o
ol
rh

tivities or any R&D it would conduct for FRA. This may be

. partly because its lending of locomotives has saved it from

getting involved in strict hold-harmless agreements. It

presently makes no special insurance provision for its own

| tests and does not even notify its carrier of the activities

planned, on the assumption that its product liability coverage

would apply.

Concerning the amount of coverage necessary, the
interviewees considered this to be totally speculative. As
a practical matter, for full coverage one would need as much
as could be obtained. This manufacturer has two test locomo-
tives. It is conceivable that each could be involved in a
major accident in the same year. Although this is very un-
likely, the interviewees stated that it is imaginable that
each accident could cause liabilities in the tens of millions

of dollars.

c. Types and Amounts of Insurance Carried by the Manufacturer

This manufacturer is covered by a Comprehensive General
Liability policy for the whole corporation. All operating divi-
sions are covered by the same blanket policy. The American sub-
sidiary of a British insurance company provides first dollar
coverage on a swing plan that is retrospectivély rated with a

maximum cap. There is, therefore, no true deductible.

The primary insurer provides $2 million limits of
liability per occurrence, personal injury and property damage.
Above this, there 1s layered excess coverage up to $100 mllllon.
A very large percentage of this is placed in the London market.
All insurance is now written on a claims-made basis to eliminate

the IBNR (incurred but not reported) factor.
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The cost of insurance to this manufacturer is
difficult to gauge, because it is not separated from the cost
to, the whole corporation. It is much less than 1% of sales,
but the manufacturer's representatives oould not be more
specific. This manufacturer, becéuse of its small number of
units sold, is actually a low-risk division of this corporation.
Its premium, as a percentage of sales, has not increased in
seven years. This is very atypical in any durable products
field, however, and is largely a reflection of the size of

 the whole corporation

d. Types of Indemnity Clauses Which Are Generally Used
by the Manufacturer

(This manufacturer has never had to enter into a
total indemnity or hold-harmless agreement with a railroad for
testing activities. It was stated that, at most, it has on
occasion agreed to indemnify for its own negligence. A search
of recent files revealed no such indemnity agreements, however.
The agréement surrounding testing seemed to deal primarily

with payment for personnel and fuel.

The good experience of this manufacturer may be partly
the result of the bargaining power and liability-absorbing nature
of a very large corporation. This manufacturer's representatives
also stated that, in its testing activities, the railroads may
more readily see short- and long-term benefits. This is particularly
true in the short-term use of the test locomotive. An attorney
for the corporation verified that, in crossing licenses and
spur track agreements, the same railroads did require total
indemnities from the corporation. This fact indicates that
it is the benefits which flow from the test itself, and not the
size of the corporation, which account for the absence of total

indemnity agreements in the testing area.
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e. The Degree of Difficulty Which the Manufacturer Has Had
or Would Expect to Have in Obtaining Insurance

This manufacturer has had no difficulty in acquiring
insurance because it is purchased for the entire corporation.
Although it has no experience with the procurement of limited

coverage for a particular FRA program, the interviewees stated

. that it would be difficult to purchase, unless one's regular

| carrier wrote it as an accommodation.

3. Equipment Manufacturer Number 3

This railroad equipment manufacturer is a very impor-
tant producer of wheels. It is one of ten operating divisions
of a corporation which manufacturers products for railroads, '
general industry, and construction and building. Slightly over
half of the corporation's sales are in the railroad products
area. This wheel manufacturer is a significant portion of that

business.

The information obtained for this réport was collected
from interviews with an executive with an engineering background
in the company, an attorney for the corporation and a financial

and insurance manager for the corporation.

a. Types of Liability With Which the Manufacturer Would Be
Concerned When Performing R&D Projects Under FRA Contracts

This manufacturer has little direct experience with

FRA R&D. It does conduct its own R&D, however, and is very

concerned about the liability imposed upon it contractually

by railroads when conducting R&D. 1In the course of several
discussions, interviewees mentioned most of the types of lia-
bilities discussed in the introduction to this Task Report.
However, they repeatedly stated that poor track condition would
be the most likely cause of an R&D accident. Theystressed

that testing is infrequent and ¢closely monitored. They also
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noted a great incentive for loss prevention, because_ failure
of a prototype on a prospective customer's track would hurt
future sales. They expressed the opinion that a railroad,
protected by a total hold-harmless agreement, had no similar
safety incentive connected to the activity. The company has
never had an R&D liability loss or claim;

b. Types and Amounts of Insurance Needed To Protect Against
These Liabilities

This manufacturer's representatives believed that
a great deal of general liability coverage would be necessary
to protect its stockholders fully in the case of a serious
accident. Their feelings about the amounts of insurance neces-
sary have been strongly influenced by this company's being
named as a defendant in the Roseville, California, explosion
of an ammunition train. Although this was far from a testing
activity, it has made the manufacturer aware that tens of
millions of dollars of coverage are necessary for any rail-

related accident.

This manufacturer has never purchased a separate

liability policy'for a test program.

c. Types and Amounts of Insurance Carried by the Manufacturer

Until recently, this company carried primary coverage
with a $100,000 deductible. This coverage was provided by an
American company. However, in the preceding policy year, its
insurance costs increased by a factor of four. Because of this
large increase, in a single policy year, it has decided to self-
insure the first $1 million of coverage. This is an unusual step
for a rather conservative company with a great number of attach-
able assets in the form of manufacturing plants, throughout the
country. The interviewees stresséd that this was a significant
departure from past policy, and was almost: entirely caused by

the product liability problem.
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The company carries excess liability coverage up to

| $10 million. It is a layered placement almost entirely in the

London market. Interestingly, the lead London underwriter re-
quires that this manufacturer hire a claims handling and adjust-
ment service which is the subsidiary of a large American insurer.

The London underwriter believes that its exposure is diminished

_if '‘all claims are handled professionally. This manufacturer

states that it has had a good experience with the claims-
handling service, which charges it only for each claim actually
handled.

d. Types of Indemnity Clauses Which Are Generally Used by
the Manufacturer

This wheel manufacturer has seen a very significant
change in the last few years in the railroads' attitude toward
indemnities for testing. A search of its files showed an
eﬁormous difference between similar wheel tests conducted in
1975 and 1977. The 1975 test was conducted on the basis of a
simple letter agreement with a charge for operating personnel,
technical personnel, locomotive rental, the test car, incidentals,
and per diem. At the bottom of the letter, it was stated, "As
discussed verbally, [the manufacturer] is assumed liable for
any damages that may result from the test wheels." This was
the entire agreement for the allocation of liabilities in the

event of loss.

For the 1977 test, the situation was entirely different.
In addition to the invoice and scheduling information, the manu-
facturer was forced to enter into a very harsh ll-paragraph
agréement.l The most onerous section of this agreement is its

tenth paragraph, which is a total hold-harmless clause to the

| benefit of the railroad. In it, the manufacturer agreed to
'indemnify the railroad for liability from accidents caused by o

. the sole negligence of the railroad. The tone and content of

this entire agreement infuriated all the interviewees. Several
comments were made that it would greatly inhibit new product

development.
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e. The Degree of Difficulty Which the Manufacturer Has
Had or Would Expcet to Have in Obtaining Insurance

The insurance managér of this‘cqrporation believed
that it would be virtually impossible or absurdly °~ expensive
to purchase insurance in domestic or foreign markets for rail-
road R&D programs. He cited his experience in purchasing
railraod equipment insurance and the indemnities now required
by railroads. He did not believe that there was an insurance

market with the underwriting expertise for the risk.
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.NOTE

The agreement, with.the names deleted, provided:

THIS AGREEMENT, entered into in duplicate
this day of . , 1977,

by and between "X" RAILROAD COMPANY, a cor-
poration, hereinafter called "X", and "X"
INCORPORATED, a corporation, to be addressed
as r hereinafter called "Y",
WITNESSETH: ' '

WHEREAS, Y desires to conduct certain road
tests on CAR , hereinafter called
"Test Car", to determine and evaluate truck

characteristics of various freight car com-

ponents, such test results to be recorded
and measured by Y's Instrument Car R
hereinafter called "Instrument Car", power
for said Instrument Car to be furnished by
Power Car , hereinafter called
"Power Car";

WHEREAS, in order to conduct such tests,

X will operate a train, hereinafter described
and called "Test Train", and will provide
necessary trackage, hereinafter called "Test
Site", which will be on its Sub-
division between Mile Posts 9.4 and 41.7; and

WHEREAS, X is agreeable to performing services
as outlined in the Y Test Procedure, which
is incorporated herein by reference as to its

‘applicable provisions as a part hereof, solely

on the terms and conditions hereinafter set
forth. ‘

NOW, THEREFORE, in consideration of the premises
and mutual covenants of the parties hereto,
to be kept and performed, it is agreed:

1. X agrees to furnish for the proposed tests:
(a) Test Site - X's trackage on its
Subdivision between Mile Posts 9.4 and
41.7;
(b) necessary motive power, caboose and

train and engine crews to handle Test
Train;
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2.

(c) personnel and tools to make certain
modifications to Test Car.

X shall perform necessary switching and
operating of Test Train, consisting of

motive power, caboose, Instrument Car,

Power Car and Test Car, over Test Site

at speed not to exceed forty (40) miles
per hour. :

Y's assigned representatives, officers,
employees and invitees will be carried

on Y's Instrument Car. X shall not be
obligated to furnish food or water or
provide any sanitary services for Y's
representatives, officers, employees and
invitees. Y's representatives, officers,
employees and invitees will not exercise
any control over movement of X's trains
handling said cars and carrying Y's repre-
sentatives, officers, employees and invitees.

Y shall have the right to receive, on In-
strument Car's radio, messages transmitted
on X's radio frequericies; however, it shall
not have the right to transmit messages on
Instrument Car's radio on X's frequencies.
X shall furnish to Y a portable radio tuned
to X's frequencies which may be used for
transmissions but only in emergency.

X shall not be under any obligation to
handle Y's said cars with any greater care
or dispatch than required to safely move
any othe