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FRA has lost the case in the u.s. court of Appeals for the Ninth 
circuit regarding "relieved but not released." We will follow 
the court's opinion in that case'beginning on November 1, in the 
States comprising the Ninth Circuit. This means that time spent 
awaiting deadhead transportation at the end of the duty tour will 
be counted as on-duty tiae, where the- 12-hour limit is exceeded 
within the Ninth Circuit. 

Beginning January l, 1993, FRA will follow this decision in the 
rest of the United States. 

By agreement with the plaintiffs in the 9th circuit cases and the 
national labor organizations, complaints arising out of conduct 
occurring prior to these dates (November 1 in the 9th Circuit 
except Oregon, January 1 elsewhere) will be treated as moot. The 
Operating Practices Division will coordinate close-outs on those 
complaints. Oregon complaints arising out of the district court 
decision will be pursued to conclusion. 

The Office of Chief Counsel is communicating directly with 
affected railroads in the Ninth.Circuit. Please make a maxiaua 
effort to ensure that operating officers and chief dispatchers in 
your are aware of this change in the application of the 
Hours of Service Act. 

The attached letter from the Chief counsel provides more 
background and detail, including the States affected. Additional 
guidance will be forthcoming in the near future from the 
Operating Practices Division and the Office of Chief Counsel 
(working through Operating Practices). 

Attachment 

# 
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Robert W. Blanchette 
Vice President-Law and General Counsel 
Association of American Railroads 
American Railroads Building 
50 F St., N.W. 
Washington, D.C. 20001 

Dear Mr. Blanchette: 

•::o S,he~:~ s· s w 
Wa;cun;ton C C ,<;59C 

OCT 2 8 199'2 

On September 22, 1992, the United States Court of Appeals 
for the Ninth Circuit issued a decision in the related cases of 
United Transp. Union v. Skinner (No. 90-16741) ("UTU") and Bhd. 
of Locomotive Engineers v. Skinner (Nos. 91-35911, 91-36061) 
("BLE"). A copy of the decision is enclosed. Those cases 
concern FRA's interpretation of the Hours of Service Act as it 
pertains to the status of train crew members waiting for 
deadhead transportation to their point of final release. 

The Court of Appeals upheld the decision of the district 
court in Portland in BLE, which found that all time spent 
waiting for transport~tion is to be considered on-duty time. 
In the UTU case, which was an appeal from the district court in 
San Francisco, the court of Appeals affirmed the district· 
court's order of dismissal as to the claims for injunctive 
relief and mandamus, but reversed the district court's 
dismissal of the entire case and remanded the case to that 
court for further proceedings consistent with the appellate 
court's opinion on the interpretive issue. 

FRA has traditionally considered an employee on duty 
during the time spent awaiting arrival of the deadhead vehicle 
only if the employee actually has duties to perform. If the 
railroad had relieved the employee of all responsibility, we 
have considered the time spent merely waiting for the deadhead 
vehicle to arrive as "limbo time" (~, neither on nor off 
duty) for hours of service purposes. 

Although we do not agree with the court's rationale, we 
have decided to accept its decision and treat it as binding. 
Given the ambiguity of the Act's pertinent provisions, the 
issue has always been a close one. While we do not agree that 
the conclusion reached by the court is compelled by previous 
case law, we believe the court's reading of the statute, like 
the interpretation FRA has held until now, to be reasonable. 
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Moreover, our traditional interpretation was based on the 
assumption that some railroads might·· choose to continue crews 
in train operation if having the crews tie up the train and 
await deadhead transportation would itself constitute a 
violation. We did not wish to enco~rage ~he less safe 
alternative of having the crews continue train operation after 
expiration of their legally permissible hours. However, we 
have not seen evidence of such behavior in Oregon, where the 
interpretation of the district court has been in effect for 
more than a year. Moreover, with increased Hours of Servi~e 
Act penalties and individual liability now a reality, we are 
more convi~ced that railroads will work to avoid violations 
and, if faced with an inevitable violation, choose the. safer 
alternative. Although awaiting deadhead transportation will 
now constitute time on duty and FRA will enforce the Act 
accordingly, FRA will treat more harshly the violations that 
are more likely to have a serious impact on safety, i.e., those 
violations involving actual train operation after the period 
permitted by the Act. In addition to the legal incentives to 
encourage compliance, it appears that railroads have an 
economic incentive to minimize time spent awaiting deadhead 
transportation, which is wholly unproductive time. 

As our original interpretation made clear, we have long 
been concerned about the instances in which employees are held 
on trains for several hours awaiting/deadhead/transportation 
even in the absence of any valid emE!rgency t~at might explain 
~uch an occurrence. To the extent the waiting periods are 
extremely lengthy, there is a chance that they could contribute 
to the cumulative exhaustion of the employee, despite the fact 
that the legally required rest period is provided upon arrival 
at the point of final release. Thus, to the extent that · 
application of the Ninth Circuit's decision reduces the 
frequency of such instances, it may actually contribute to 
safety. 

Accordingly, in the interest of uniform application of the 
Hours of Service Act, we will treat the Ninth Circuit's opinion 
as binding in the entire nation. We will do so in two stages. 
We will consider the court's reading of the Act binding within 
the Ninth Circuit beginning at 12:01 a.m. on November l, 1992. 
The Ninth Circuit, of course, includes Alaska, Arizona, 
California, Guam, Hawaii, Idaho, Montana, Nevada, Oregon, and 
Washington. We have chosen November l because that date will 
likely precede or be very close to the issuance of the mandate 
by the Court of Appeals and railroads within that circuit have 
had every reason to expect that its mandate would be honored. 

This means that, starting on November 1. all time spent 
awaiting the arrival of a deadhead vehicle for transportation 
to the point of final release shall, if it occurs within the 
territory of the Ninth Circuit, be treated as time on duty, and 
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such time should be recorded as such.and reports of excess 
service filed, as necessary, under 49 CFR Part 228. Should 
violations occur and come to FRA's knowledge, FRA ~ill, of 
course, continue to exercise its prosecutorial discretion in 
deciding which cases warrant civil penalties. Although we plan 
to mail copies of this letter to affected railroads that 
operate within the Ninth Circuit, we would appreciate your 
cooperation in making known our intention to enforce the 
court's decision to your member railroads. 

For the remainder of the nation, we believe that a period 
of adjustment is necessary in order to permit railroads to 
train their employees who will be responsible for 
implementation of the decision. Railroads with operations 
outside the Ninth Circuit have not had reason, until now, to 
believe those operations would be affected by the court's 
decision. We believe a period of 60 days should permit the 
necessary training to occur. Accordingly, we will begin to 
apply the Ninth Circuit's decision to operations outside that 
circuit at 12:01 a.m. on January l, 1993. 

We believe that the longstanding controversy surrounding 
this single issue of how to treat time spent awaiting deadhead 
transportation is illustrative of problems inherent in the 
Hours of Service Act itself. We remain hopeful that railroad 
management and railroad labor organizations will ·join FRA and 
the National Transportation Safety Board in recommending 
changes in the Act that would permit FRA to issue hours of 
service regulations reflective of current scientific 
information concerning sleep cycles and the effects of fatigue 
on safety-sensitive performance. 

Sincerely, 

.5'7~~ 
S. Mark Lindsey ~.-;::::;. 
Chief Counsel L// 

cc: Lawrence M. Mann, Esq. 

Thomas c. Dorsey, Esq. 
American Short Line Railroad Assn. 

All railroads with operations in .the Ninth Circuit 
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. BACKGROUND - HOURS OF SERVICE ACT 
(As amended thru 1988) 

• The Hours of Service Act was enacted on March 4, 1907 to 
"promote the safety of employees and travelers upon 
railroads by limiting the hours of service of employees 
thereon." 

• When enacted in 1907 the Act did not speci(y the classes of 
employees subject to its terms, but stated all employees 
engaged in or connected with the movement of any train 
were limited to 16 hours on-duty time. 

> Amended October 15, 1966: All powers, duties, and 
functions of the Interstate Commerce Commission relating 
to hours of service were transferred to DOT. 

• Amended December 26, 1969: Train and engine service 
employees hours reduced from 16 to 14, with a provision for 
a further reduction from 14 to 12 hours after two years. 

45 U.S.C. § 61-64b 



BACKGROUND - HOURS OF SERVICE ACT 
(Continued) 

• Amended July 8, 1976: Included signal service employees 
and hostlers within the scope of the Act. 

• Amended November 2, 1978: Added definition of designated 
terminal; applied chapter to officers, agents, and 
employees of common carriers. 

• Amended June 22, 1988: Increased civil penalties; 
substituted "railroad" for common carrier throughout, and 
included maintenance-of-way employees in clean, safe, and 
sanitary sleeping quarters provision. 

As revised by the RSIA of 1988, the Hours of Service Act 
applies to any person (including a railroad and any 
manager, supervisor, official, or other employee or agent 
of a railroad). 

• As revised by the 1992 Rail Safety Enforcement and Review 
Act, maximum penalties increased to $10,000 and $20,000 
(for gross negligence). Penalty provisions amended to 
clarify they apply to all non-railroad entities as well as 
railroads. 

45 U.S.C. § 61-64b 



HOURS OF SERVICE ACT 
(Who's Coveredt} _At, 

~

ryu/-c,c_,<l/ /-" .~,,;I -,J--2-lfL-' 

• SECTION 2: 
~-" . .j /,L._,,, 1 

-w--/ _ l- o __ ,,, . .Y~r ll,,,,.,..,.;;, T ,-. .. . ---:7_,ry , c._/ /) . fJ.,,_,,,.. 
L_ /l<,J---c' kc) fr" vf,,,_,Y.;_...-----
J,.,,.. ~.f_/ ' - ,5,.,,,...,-

A member of a train or engine crew or other employee 
engaged in or connected with the movement of any train. 

(1) Engineers, firemen, conductors, trainmen, switchmen 
(2) Switch tenders, levermen, yardmasters (?)--·-
(3) Hostlers (inside and outside)-· 

• SECTION 3: 
An employee who transmits, receives, or delivers orders 
affecting train movements. 

(1) Train order operators, train dispatchers 
(2) Control operators, levermen, bridge tenders (?) 

f7V "'!~~,,,-~ 
J 

• SECTION 3A: 
• An employeeengaged in installing, repairing or 
maintaining signal systems. 

(1) Signal maintainers 



·TRAIN AND ENGINE SERVICE 

• Train or engine service refers to the actual assembling or 
operation of trains. 

• (1) No employee engaged in train or engine service may be 
required or permitted to work in excess of 12 consecutive 
hours. Then must be given at least 10 consecutive hours 
off duty before being permitted to return to work. 

• (2) No employee engaged in train or engine service may be 
required or permitted to continue on duty or go on duty 
unless he has had at least 8 consecutive hours off duty 
within the preceding 24 hours. 

' When an employee's work tour is broken or interrupted by a 
valid period of interim release ( 4 hours or more ~t a_ 
desig~d terminal)_, he may return to duty for the balance 
of the total 12-hour work tour during a 24-hour period. 

• After completing the 12 hours of broken duty, or at the end 
of the 24-hour period, whichever occurs first, he may not 
continue on duty until he has had at least 8 consecutive 
hours off duty. 

• On -duty time commences when an employee reports at the time 
and place specified by the railroad and terminates when the 
·employee is finally releasedofall responsibilities. 



· DEADHEAD TRANSPORTATION 
(General) 

• 
• 

"De~dhead transportation" refers to train and engine d 
service employees, only. 71;ri opP-r ic.. 

Time spent deadheading TO a duty assignment is considered 
tinte on-duty. 

•, Time spent deadheading FROM the final duty assignment of 

i~~:;:~ !?~: ~~~::i;i:! ;:~~n;~;~~~;: ;U:~:i;b:~~:~:. 
/'11,A:]ote: The "point of final release• is that point where the 

-D \1 employee receives the required 8- or 10-hour off-duty 
period. _ _____, 

The nature of deadhead transportation is determined by the 
action of the employee after arriva I at the designated 
terminal. 

• A railroad's election to interrupt an employee's rest 
period at one designated terminal in order to deadhead him 
to another designated terminal for the purpose of obtaining 
his statutory off-duty period, is not prohibited by the 
Act. 



DEADHEAD TRANSPORTATION 
'--- (Continued) 

• A crew is relieved of duties on line of road, 
transported to their designated terminal, and then to the 
lodging facility. When does their off-duty period begin? 

• A crew is relieved of duties on line of road, and instead 
of going to the yard office, they are transported directly 
from the train to the lodging facility at their designated 
terminal. When does their off-duty period begin? 

• 

• 

A -crew-•i-s-FeU-eved-ofctuties on Un.e-of~ro,ad, transporteil -
, -to the yard office (des:tgo.ated te.rm_.J in.,rspen'.ils an hour 

e-nronte-t·o-tbe--lodgjng-facHity. When doe-s thelr off~llu.fy 
p.e-riod be_g· -? -tJL~~.,/~~/J4 ~~.,.,,..._ :YP 
REPORTING POINTS - Regardless of any agreement between a 
railroad and its employees, e-ae}femployee .can lia-v:e only 
ONE REGULAifJtEPORTI , -G, POINT. --e spent~traveli.o.glo 
~a point-of duty assignment otber-t.ban--a-n- employee's regular: 
r eporti-ng poi-nt constitutes-dea-d-h-eadi-ng to duty (on -duty), 
ver.s-us comm-uti-n time· 

• Deadheading Following Toxicological Testing - Time spent 
deadheading from a collection facility back to the point of 
final release is not distinguishable from other situations 
involving deadhead transportation at the end of the duty 
tour. n e-penod is tlier.efol'.e'limlio" ti - e--.,,,P P?~:P 

y y /Ov, Y }t /,,1//{p < 

wA < p i[_yl,1/! '"1 J/fli, 
jffi) f ?{J:;~!JP 



, DESIGNATED TERMINALS 

L 

• 

• 

• 

(Suitable Food and Lodging) 

!u;;;: ::: : :::i=:::~0::~::~::/:t ~;:::~!!ect j 
t~lnal~ - --·- ··-··-·- _ _ _ _ __ _ 1::~~ 
A: designated lermwal 1s defined .as a terminal ~~)1"1,,,_, 
(1) which is designated in or under a collective bargaining 
agreement as the "home" or "away-from-t1ome" terminal for a 

,.particular c~ew·assignmentr and 
(2) which has _uitabltr ·faeilit ies. fo r-foo-d. andlo.dging. 

"Suitable facilities for food" assures the availability of 
nutritionally adequate and palatable food which could be 
consumed with appropriate utensils in a reasonably clean 
environment. 

• Suitable facilities for food should be available when needed 
for nutritional purposes (i.e., normally at the beginning and 
end of a rest period). They need not be available contin-
uously throughout the rest period. 



, DESIGNATED TERMINALS 
\.._, (Suitable Food and Lodging Cont.) 

• The suitability of canned, prepackaged, and frozen fast-
foods such as canned soup, cold or microwave sandwiches, 
and frozen pizza depends on the overall circumstances 
involved. Dts-pute-s· a:bouf .tfie·~aestr11bllity-vf-·various ·types -
of-mellt.s·~can ''.be.st b:e '•1t1~rndted1"thro ·c1illeeti've :tiargalfilhg. 

• The legislative history suggests that transportation must 
be furnished to eating facilities if the restaurant is 
"beyond a reasonable walking distance." But that is not to 
say that the railroad must pay for the transportation -
only that it be made available. 

L • The Act requires only that suitable facilities for food and 
lodging be available. 1i-·d'o1s ·n;ot •indtea:te who must-pay··· 
for tn1e ·acc,o·mmnd'atitln:s. 



CALL AND RELEASE 

( 

\_ 

• 

• 

• 

"CaU ancl release"" refers to cases in which an employee is 
ordered to report for duty at a specified time and place, 
and then is later released from that call to duty, while 
being ordered to be available for a later call to duty. 

Ira ,rciJrancl rehras-e"-<f.ccurs-before fie- leaves his tr:! ,., 

place llf rest, be bas .not beea on-iJ'Uty under t1ie &T.- -~ 

If he leaves his place of rest before such notification, .lJ:2 
flre-t!~ e betw:een llis:-<teiiarture and his noiilicTafion, is . 
rtreated as "limbo" tim,e. 

• EXAMPLE: An employee is ordered to report for duty at 
7:30 a.m. He arrives at his reporting point at 7:15 a.m. 

• 

• 

• 

and is notified that his 7 :30 a.m. has been cancelled. 
wo.u.ld he.gin-a-aew o-ff-·du:ty p~riod at ·-1-:J5- a-.nr.- -Thus, -, 

.---:c-0-uld eillier -be given a 4-hour interlm-r-elease-o.r be - - -
co-ns:id.-ered-as on duty from the o,riginal re-porting Ume o 
1:30-a .. m: 
Note: lm, , fie: ab.(Jve exam·ple, if the employee's r,esl 
period ended at 7:30 a.m., and his travel time from his 
place of rest to his reporting point is counted as "limbo" 
time, a vinlatiou occur.red beca1t1se be did n.o.1l hav~ his.. 
,tatu t ory-o tf-..... duty period. 

EXAMPLE: An employee is ordered to report for duty at 
7:30 a.m. At 7:45 a.m., he is notified his call has been 
set-back to 9:30 a.m. He has been on duty for 15 minutes, 
and if he goes on duty at 9:30 a.m., his time on duty 
shall be computed as starting at 7:30 a.m. 

Note: In the abft;e example, if the employee's call is 
set-back to 11: a.m., he may work 11 hours 45 minutes 
because he had an interim release of 4 or more hours. 



RELIEVED, BUT NOT RELEASED 
I ),,:;k>t1t /(), ';)'1 
¼ f'RA's PRIOR INTERPRlUAIIQN: ';k <tt,,,J'. ,, 'If., ;::,""' 

When train and engine service employees wefe instru ted to 
go off-duty on line of road, and to wait at a specified 

• 

• 

• 

point for transportation to their point of final release, 
the time spent waiting was "limbo" time, provided they were 
not required to perform some other duty. 

BACKGROUND: 
The UTU filed suit against FRA over our interpretation of 
"relieved but not relea sed" as outlined in Greg McBride's 
August 4, 1989, letter. On July 13, 1990, the suit went to 
trial in a San Francisco district court and a written order 
was issued August 1, 1990, finding in FRA's favor. 

The BLE filed suit against FRA and on May 30, 1991, the 
U.S. District Court for the District of Oregon issued a 
decision, fmding-wU -time spentwaittng-for-transponatton 
lo6econsid-ered on-duty time llether or n_ot the l!mptoyees~ , 

,,--ha e any-dulies to p.erform. 

FRA ap,p-ea-led the-6 . - gon--de·cision to the Ninth Circuit 
Court of Appeals and treated the District Court's judg-
ment as binding in Oregon. Time spent awaiting transpor-
tation in Oregon should be recorded as on-duty time and 
reports of excess service should be filed with FRA. 

On September 22, 1992, the U.S. Court of Appeals for the 
Ninth Circuit ~p-held the--:-decision of tfie-Districf-Cnurt-
in Ure-gan. 

FRA decided to accept the decision and treat it as binding. 
· FRA -began~ elifCJrclng lne- declsiotfon-J anuary- r; 1993. 



. WRECK OR RELIEF TRAINS 

• Prior to the 1976 amend1nents, crews of wreck and relief 
trains were exempted entirely from the hours of service 
limitations. Under present law that is no longer the case. 

• The crew of a wreck or relief train may be permitted to be 
on duty for not to exceed 4 additional hours in any period 
of 24 consecutive hours whenever: 

• (1) An actual emergency exists; and 
(2) The work of the crew is related to that emergency. 

• An emergency ceases to exist when the track is cleared and 
the line is open for traffic. 

• Since the track is not clear until the wreck train is 
itself out of the way, the crew may operate the wreck train 
to its terminal, provided this can be accomplished within 
the total of 16 hours on duty. 

• The availability of relief personnel does not negate the 
existence of an emergency for wreck or relief trains. 

;,,5 
bl~o ';ft 1·~..,.. y1A . ,A (I - ,I 

( i-' I ;v- ~i- ,tJ.e,"-' J _..,./J . F~ J,_,i, -; fa • jF ,1 

_tJ · A ~r .£Jlcr J 

r - JI .//! iJ;•;i~ 



TRAIN AND ENGINE SERVICE 

• 

• 
• 

L 

• 
• 

(Emergency Provision) 

Section S(d) of the Act states that the provisions of the 
Act do not apply in any case of casualty or unavoidable 
accident or the Act of God; nor where the delay was the 
result of a cause not known to the railroad or its officer 
in cha rge of the employee at the time the employee left a 
terminal. 

Delays and operational difficulties are common and must be 
regarded as entirely foreseeable. 

Common operational difficulties which do not provide relief 
include: 

(Broken draw bars, locomotive malfunctions, equipment 
and brake system failures, hot boxes, unexpected 
switching, doubling hills and meeting trains). 

The need to clear a main track or cut a crossing does 
NOT justify disregard of the Act. 

The ra·troad mu t stiH empJuy--due dillg-c--nc - to avoid or 
limit excess service. 



CANADIAN SERVICE 

• Does the Hours of Service Act apply to service in Canada or 
Mexico? 

• The U.S. has no jurisdiction to control conduct on foreign 
soil. T hus when a train crosses the border and enters 
Canada or Mexico, its crew ceases to be subject to 
limitations on service imposed by U.S. law. 

• However, wh-e-n -- train enters ·the . -·. fro _ Caiiacla @r 
Mexico, e ctew t linmedia tely subject to the Art-arrd· aH 
time spent on duty in that country is counted in computing 

L the appropriate periods of service and release. 

• Fo:F-example, if, on ent-eiing the- tJ-.&, an employee had been 
on duty;fort4-hours~-Th.e rallroa.d wonld 'immed1atety become 
liable for--a i ·ii . enalty for pe-r·mitting the e·m·ploy,e:-e to 
re·ma-ip on dut-y w4thifl -the U-;S. in exc·ess of the tl- hnur 
dutv ti·mitation. ... . 

L 



COMMINGLED SERVICE 

• 

• 

• 

• 

• 

(General Provisions) 

All duty time for a railroad even though not otherwise 
subject to the Act must be included when computing total 
on-duty time of an individual who performs covered service 
during the 24- hour period. 

The 24-hour period begins upon the commencement of a work 
tour immediately after his having received a statutory 
off-duty period. 

Duty time subject to commingling occur ,-· when it is REQU 
BYTIIE . L OArrAS .A: CO: DITION 8F-- MPtOYME -1: 

-

he law does nut dis-tinguisli treatment o'f situations-in 
~ ~ aa,,u.,iu,--~ -..,.--. ..,..,k ... ,_ - e }Tl e [oltows rat r ban preeedes, 

When an employee performs service covered by more than one 
restrictive provision, t _e ost res·trtct9 e , ovbton 

e ernun.e -tlic ,otal I ful on- ., utJ ime 

However, an employee covered by Section 2 (T&E) does not 
become subject to Section 3 (operators) merely because he 
handles train orders in the course of his duties as a 
trainman. 



COMMINGLED SERVICE 

l 
\.-..., 

• 
• 

• 

• 

• 

• 

(Attendance at Rules Classes) 
Attendance at REQUIRED rules classes is duty time subject 
to the provisions of commingling. 

When attendance at a rules class fulfills a CONDITION OF 
EMPLOYMENT, such attendance is "required." 

This is true even where employees have the option to attend 
one of several sessions, and it is immaterial that specific 
scheduling of such service is left, in part, to the 
employee. 

(For example, consider a system that permits an employee to 
attend any of six sessions within a given period or to 
attend one final session held for those who missed an 
earlier one. Whether the employee attends one of the first 
six or the last one, his attendance fulfills a condition of 
employment, and is subject to commingling). 

FRA inspectors should review a railroad's Part 217.11 
program tiling to determine whether attendance at an 
operating rules REVIEW class is required by the railroad. 

(For example, SP's filing requires its employees to attend 
a "rules examination," but considers the preparatory review 
class as optional. SP's program instead calls for study 
guides to be provided employees for self-study. TheFefore, 
for-SP em.ployees, ttme s·pent ·in tbe ureview-c)a ·-,,,_is not 

,,-subject tu com mi ngHng, "but thn spent ''ta-king~ the-writ-ten-
•e1' am in a ti o_o" i-s s ulJJect to commingling). 



COMMINGLED SERVICE 

• 

• 

• 
L 

• 

• 

L 

(Yes or No?) 

RAILROAD INVESTIGATION HEARINGS - When an em-
ployee is ''req-uiretl by -the-raitroad11

· to attend a hearing as a 
principal under charge, or as a witness on behalf of the 
railroad, sucli~ time is subjee.fTo-commwgJi-u!V'· 

RAILROAD SAFETY COMMITTEES - As long as participation 
in railroad safety committee activities is a voluntary act and 
not a condition of continued employment, such time is 
not normally subject to commingling. 

JURY DUTY - Time spent in jury duty and similar endeavors 
• .. u k . ··- - . - -- - ,,-;;:;;;:;;.- - .., ;~ k •1 i n rd l ' , 1.s not utu ef s.en-1:ce p-e.r-10.rm.eu -11or1.,1:e- r a1 P0au · a:n .... no . 
s-ubject to co.mmhigliiig.-

PHYSICAL EXAMS - If an employee is required to report 
for a physical examination as a condition of continued employ-
ment, .tll1tt-i1me woutdr~b-e su~ttJree·t t (r)~eommfngling; The 
issue of payment for services rendered or contract 
requirements is not recognized or covered by the Act. 

FAMILIARIZATION TRIPS - lrriOlfiptrain-fortke oie ' 
r'/p,urp,os 1fof-:quallfyin:1f i1Jt lh.11f pliyS'ie:a1 eka raeterist-ie s • f 

the railroad ·in, the-sa~me -24~-htjGr p.-eriocl as performing 
cove,r.ed service, sueb ti:Joe woatd· "be eom..puted i;n, tf!ita'l 0)• -

dutytime. . ,:) .~) jJ :11!" 



COMMINGLED SERVICE 

• 

• 

• 

L . 

• 

(Yes No? C . 1)11(~, 
11£ 

CCIDENT INVESTIGATION INTERVIEWS - If the rail-
road requires a train crew to remain on railroad property to 
p · e-1n.f<rrmation·rega_r,Ung an ··accident,1-Jie time· spenl 

"'·t-• t . d . . • " d t " t· wa 1 1 n g o give, a-n .:.: gi-vt-ng-ls · -o-n- -u-y--- i-me. 

(If an FRA inspector interviews a train crew regarding an 
accident, that time is not subject to commingling, lie•ca~u 
t e-rai1road is not r·equiring them to~o sn-) 

(Inspectors should not ask the railroad to have a train 
crew available for an interview, but should schedule the 
interviews with the individual crewmembers). 

(If inspectors interview a crew at a post-accident tox 
collection site, that time would count as on -duty time and 
the railroad would be required to report to FRA any excess 
service). 

DEADHEADING IN A PRIVATELY-OWNED VEHICLE - If 
a railroad REQUIRES an employee to deadhead from a duty 
assignment to his home terminal in a privately-owned 
vehicle without the opportunity to obtain rest or to be 
transported, fliis ·acbvitf .co.uldbe .coAs-ider-ed service ·foi' 
t e rad.toad. 

• (By offering to transport the employee or allow him the 
opportunity to obtain rest, the railroad would be in 
compliance even if the employee ELECTED to drive his 
own vehicle). 



COMMINGLED SERVICE 

• 

L 

(Yes or No? Cont.) 

ONBOARD OBSERVATIONS BY RAILROAD OFFICERS -
h -rr·t a(l~offic.er, acting in a supervisory capacity 

when riding trains to perform observations of crew-
members, -is,·not subje t~to-comm1ngltng. 

'(Howevei;lf he takes over control of the train 6y·· 
operating the controls of the locomotive or replaces a 
train crewmember and assumes the normal duties of that 
crewmember, ,fitf wo1r111--b,e;eomes .u6j ecfl:o comoongting). 

ADMINISTRATIVE DUTIES - FRA views even a limited task, 
(such as entering information into a computer terminal 
at the completion of a duty tour), despite its minimus 
nature and probable lack of impact on railroad safety, ~ --- · 

'l tme- ndut . (/J.L;:_~ £ fj~ 1/~~) 
(Huw-ev-er,, hould vi:ola tions oceur- FRA will eo-ntinu-e-to 
exercise-i ts prose.cutoria l d iscretio -- • 



OPERATORS/DISPATCHERS 

L 

• The handling of orders governing the movement of trains 
is service covered by Section 3 of the Act. 

• Includes operators, dispatchers, or other employee who 
by the use of an electrical or mechanical device, dis-
patches, reports, transmits, receives, or delivers orders 
pertaining to or affecting train movements. 

• - ~-1ploye - may. nuhemam-on dtrty(or more han-9 

• 

• 

hour , whethe.r nsecutive or in the aggregate, tn an 
24-lwtft period-, wbere 2 or more shifts are em-ployed-, 

,WJie~e on1y -1 -sbiftis-e1tlp-Ioyed,, an-employee is restricted 
to U-tiours (c.onsecut1ve or aggregate) durlng any 24-
hou-r riod .• 

The time spent traveling between different places of du~ 
is considered as time on duty. 

• t hour is the minimum acceptable release period for off-
duty-thne.""' --



OPERATORS/DISPATCHERS 
(Emergency Provisions) 

• In an emergency, an employee ·may worlntn adlJttlonal_4 -h-ours 
Aif any 24:..bot!f peried fi0ra maxfmum of .J days in ally period-
oC-7--consecutive -days;, However, the railroad must make 
reasonable efforts to provide relief. 

• In determining whether the emergency provisions apply, FRA 
considers whether rested relief employees were available 
and whether the absence of rested relief employees was 
foreseeable by the railroad. 

• A dispatcher that performs duties from 7 a.m. to 7 p.m. in 
association with an emergency should not be allowed to 

L return to duty at 7 a.m. the follo\\1ing morning when the 
emergency had ceased to exist. TlielS-=-liouroff~duty penoo 
if _a-go~:d-rul-e_:.o.f- .thltmfi to follow. - di~patebe;r co,uld 
·1egally-refut:n tti~dufy--at to-a.m. and .continue on duty for 
a,··maxi-mum·-perio~:or-9 &o:ur:s. -~ 

• If the emergency had ceased to exist the dispatcher who 
went on duty at 7 p.m. should be relieved at the expiration 
of 9 hours during the 24-hour period involved. 

• It remains the duty of the railroad to exercise a high 
degree of diligence to do all reasonably within its power 
to prevent or minimize excess service, even in emergency 
situations. 



OPERATORS t1~b Y(J,J 

Handling Mandatory Directives) 
• F11tl\-does-nol~c,,-nsid.er the fun-eti.on -or REMOYrN-G maeda: 

tory direefives, {1.e.~~ain ordtts,clearanees-,-traek-war----
,- r-ant sfbuJleti-n -fr:om-rrom_puter pri-n.ter or fax mach.1-ne 
as ser-vice covered ttnder the A.et. 

• How_evet; if the employee who removes tit.em ha.s resp.an.s1~· 
bUi ties whi,ch- i-n-c-lude. the fgJlowi-ag, -b.e,-is-su1bje£t-to-· 
the Act: 

(lf AC ·. OWLEDGING RECEIPT of the mandato,ry dt·re_ctfv.:e.s. 

(3) \l8-IDIN6 a--man-d-ab)ry tlirre~tlve upt);n i·ns:truction-from- - , 
,-- the trai'n d-ispatcher. 

(4) MAKING PHOTOCOPIE.S of 1th.e mand.a~teiry directives for 
distrfbutio.n to tralns. 

( 5) 1\fAINTAINING A-cr.sT··or maodaf'oty dtr1etive-s 
IN EF-F-EC'f for· tke-]>urpo.se otdistrib·utien to tFains, 

(6) RELAYING mandatory-·dfreefi:Vesgoveirning tile movement ~· 
of lrilns-~twe-en tile tri1n 1111.p.attb.er 101 trains; 



"BRIDGE TENDERS 
\,._./ 

• A "switch" is a movable section of railroad track used in 
transferring a train from one set of tracks to another. It 
does not include a device used to open or close electric 
circuits which control the movable section of a bridge. 

• I Brldge ieatlei~--who control automatic signals or auto-
matic switches (above definition) or deliver train orders 
affecting the movement of trains ·are cover,e.a -1,y--Seclion-J--, 
pflne Air. 

• -Bridge tende··irswlio-"rec·eivtfUis-·tructlous. by telephone or 
. o-ther electri;cal· flevie.e· -te 

line specific hand operated switches (above 
definition) atTecting the movement of trains, or 
give hand signals to proceed after personally 
determining the locking mechanism is locked for the 
intended movement 

ra1·e·eo¥er . · .by-Se-itien 2·otili-e Aet~ Tlfey are iu~effe,cr · 
the same as swiieii%te:nder~s-. 

• Bridge tenders who merely receive instructions from a 
dispatcher or operator to swing or lower a bridge into 
position for train passage and are not directly involved in 
communicating information to the train, are not covered. 

• NOTE: There are bridges which cannot be moved until an 
electric circuit is open from a remote location such as a 
train dispatching office. After the dispatcher opens the 
circuit, the bridge tender can manipulate the bridge into 
proper position. These bridge tenders are typically 
maintenance-of-way employees who have no direct 
involvement in train movements. 



HOURS OF SERVICE EMPLOYEES 
(Recordkeeping) 

Part 228.9(a) requires that records maintained be: 

/-cff?., 
f!J 'Jr;;. ~o .,v 

o Signed by the employee whose time on duty is being 1 .1 )?"' 
recorded or, in the case of train and engine crews, 'h e::t· 

· signed by the ranking crewmember; fr! y· 

o Ritaiu. a ·-io.r- l yeafsfattd - tYi 

o r. va-i~J;.ble for inspection and ·-copyiog-du.ring-uguho· 
busI es.- bo-u1·s. 

Part 228.11 (a) r quires the railroad lo bep a record of 
the-foHo :viug information coocerning the b-ours of- d·uty -of 
e ch empJo . ee: 

o Identification of employee. 

\.....,...,, - o Place, date, and beginning and ending times for hours 
of duty in each occupation. 

o Total time on duty in all occupations. 

o Number of consecutive hours off duty prior to going 
on duty. pt1f0· '3 

o Beginning and ending times of periods spent in ( c. 

transportation, other than personal commuting, 
to or from a duty assignment and mode of ~hov-rJ J~ie J I~& 

transportation (train, track car, railroad moto 1 <:f'nt-6 
0
,p <;-efl 

vehicle, personal auto, etc.). t ~i ""
1! -1f0f pt-~es • 

Jot:». h~ r-1'l.,.1 

NOTE: Number of consecutive hours off duty prior to going 
OD duty should be "actual" hours, nol s-+ or 2"4+-;i 
Regarding computerized hours of service records, 
we-expecf .actual hours off d:uty up ·to 9-9 ·hours; 

49 CFR Part 228 
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U.S. Deportment 
FEDERAL RAILROAD AOHIH. 

93 JA.~ 28 PM 3: 3 t 
OFFICE Of CHIEF COUNSEL 

Otfic:e cf the Ad:ninistrator 400 Seventh St~ S.W. 
Wast\inglcn, O.C. 20590 or i'onsportarion 

Federal Rcilroad 
Administration 

Mr. James (J.P.) Jones 
State Legislative Director 
United Transportation Union 
caiifornia State Legislative Beard 
921 11th Street, Suite so2 
Sacramento, california 9S814 

Dear Mr. Jones: 

JAN 27 

'!'hank you for your letter of October 16, 1992, in which you 
asked for an interpretation of whether time spent by Southern 
Pacific Transportation Company (SP) conductors ~ntering 

·-···•,• .. information into a computer terminal at the completion of 
their tours of duty counts as time on duty for purposes of 
the Hours of Service Act {Act). 

Under the Act, tilne on duty for an SP conductor shall 
colnlllence when that employee reports for duty and terin.inate 
when that elll.ployee is finally released fro~ duty, and shall. 
include the time the conductor is actually angaged in or 
connected ~ith the movement of any train, as well as the time 
such employee spends perfonning other servi~e for the. 
railroad. 45 u.s.c., Sections 61(b) (3) (D) and._02"(h). . 
The Federal Railroad Administration (FRA) views even limited, 
incidental administrative activities as commingled with 
covered service even if such activity takes n6 more than a 
few minutes. · · 

Accordingly, even a limited administrative task, despite its 
de minimis nature and probable lack of impact·on railroad 
safety, is considered time on duty for purposes of the Act. 
However, should violations occur and come to FRA's knowledge, 
FRA will, of course, continue to exercise its prosecutorial 
discretion in deciding which eases warrant civil penalties. 
See 49 Code of Federal Regulations, Part 209, Appendix A. 

I hope this info:rlllation is helpful. 

Sincerely yours, --·-rs-; 
.:(",. J < )./ 

Perey A. Rivkind 
Acting Ad.lninistrator 

FRA:RRS1l:Norris:60508:tes:1/'l/~3:1/4b/~~ 
Con~rol No: 921222-12212 
cc: Rec, ROA20, RRSl & J, OSE(2), 
Rdg & Subj Files~ C:92-11725.CO 



·~ 

Mr. W. A. Thompson 
District D&E Chairman 
Brotherhood of Locomotive Engineers 
891 Santiago Road 
Imperial, Pennsylvania 15126-9602 

Dear Mr. Thompson: 

~!O'J I O IOCl? 

This will-respond to your October 27 letter concerning hours o 
service questions posed in a November 26, 1991 letter. I 
regret the inconvenience of the delay and hope the following 
will assist you in handling questions from your membership. 

The Hours of Service Act (Act) is silent on the "undisturbed 
rest" issue. The Act requires a specific period of 
consecutive hours .oll gyty after twelve hours on duty in eithe 
aggregate or continuous time. The statutory off duty 
requirements were established to afford the employee an 
opportunity to secure rest. The Federal Railroad 
Administration (FRA) has consistently maintained that the only 
acceptable calls during these consecutive hours .oll shoul 
be a brief call to report for duty at a specified time after 
the statutory off duty period had expired. Calls of another 
nature, specifically "question and answer" calls initiated by 
the carrier and for the benefit of the carrier, could be 
construed as service for the carrier, and thereby become 
periods of on-duty, thus breaking the consecutive requirement 
of the off duty period. 

A blanket response to the circumstances that you cite is 
inappropriate in this letter. However, FRA will review and/or 
investigate specific instances to determine compliance based o 
the merits of each occurrence. Should specific instances be 
brought to your attention, feel free to forward them to my 
office for our review and response. 

Thank you for your continued interest in rail safety. 

Sincerely, 

~~~s-11:DNorris:60503:11/3/92 
c,1 -ms-1 

Edward R. English 
Director, Office of Safety 

Enforcement \~,_..,vSE ( 2} 
RRS-11 
Region 2 
Subject File 
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