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Robert W. Blanchette

Vice President-Law and General Counsel
Association of American Railroads
American Railroads Building

50 F 8t., N.W.

Washington, D.C. 20001

Dear Mr. Blanchette:

On September 22, 1992, the United States Court of Appeals
for the Ninth Circuit issued a decision in the related cases of
United Transp. Union v. Skinner (No. 90-16741) (“UTU") and Bhd.
of locomotive Engineers v. Skinner (Nos. 91-35911, 91-36061)
("BLE"). A copy of the decision is enclosed. Those cases
concern FRA's interpretation of the Hours of Service Act as it
pertains to the status of train crew members waiting for
deadhead transportation to their point of final release.

The Court of Appeals upheld the decision of the district
court in Portland in BLE, which found that all time spent
waiting for transportation is to be considered on-duty time.

In the UTU case, which was an appeal from the district court in

San Francisco, the Court of Appeals affirmed the district’

- court's order of dismissal as to the claims for injunctive
relief and mandamus, but reversed the district court's

dismissal of the entire case and remanded the case to that

court for further proceedings consistent with the appellate

court's opinion on the interpretive issue.

FRA has traditionally considered an employee on duty
during the time spent awaiting arrival of the deadhead vehicle
only if the employee actually has duties to perform. If the
railroad had relieved the emplcyee of all responsibility, we
" have considered the time spent merely waiting for the deadhead
vehicle to arrive as "limbo time" (i.e., neither on nor off
duty) for hours of service purposes. )

Although we do not agree with the court's rationale, we
have decided to accept its decision and treat it as binding.
Given the ambiguity of the Act's pertinent provisions, the
issue has always been a close one. While we do not agree that
the conclusion reached by the court is compelled by previous
case law, we believe the court's reading of the statute, like
the interpretation FRA has held until now, to be reasonable.
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Moreover, our traditional interpretation was based on the
assumption that some railroads might choose to continue crews
in train operation if having the crews tie up the train and
await deadhead transportation would itself constitute a
violation. We did not wish to encourage .he less safe
alternative of having the crews continue train operation after
expiration of their legally permissible hours. However, we
have not seen evidence of such behavicr in Oregen, where the
interpretation of the district court has been in effect for
more than a year. Moreover, with increased Hours of Servige
Act penalties and individual liability now a reality, we are
more convinced that railroads will work to avoid violations
and, if faced with an inevitable violation, choose the safer
alternative. Although awaiting deadhead transportation will
now constitute time on duty and FRA will enforce the Act
accordingly, FRA will treat more harshly the violations that
are more likely to have a serious impact on safety, i.e., those
violations involving actual train operation after the period
permitted by the Act. In addition to the legal incentives to
encourage compliance, it appears that railroads have an
economic incentive to minimize time spent awaiting deadhead
transportation, which is wholly unproductive time.

As our original interpretation made clear, we have long
been concerned about the instances in which employees are held
on trains for several hours awaiting/deadhead/transportati
even in the absence of any valid emergency that might explain
such an occurrence. To the extent the waiting periods are
extremely lengthy, there is a chance that they could contribute
to the cumulative exhaustion of the employee, despite the fact
that the legally required rest period is provided upon arrival
at the point of final release. Thus, to the extent that
application of the Ninth Circuit's decision reduces the
frequency of such instances, it may actually contribute to
safety.

Accordingly, in the interest of uniform application of the
Hours of Service Act, we will treat the Ninth Circuit's opinicn
as binding in the entire nation. We will do soc in two stages.
We will consider the court's reading of the Act binding within
the Ninth Circuit beginning at 12:01 a.m. on November 1, 1992.
The Ninth Circuit, of course, includes Alaska, Arizona,
California, Guam, Hawaii, Idaho, Montana, Nevada, Oregon, and
Washington. We have chosen November 1 because that date will
likely precede or be very close to the issuance of the mandate
by the Court of Appeals and railroads within that circuit have
had every reason to expect that its mandate would be honored.

This means that, starting on November 1, all time spent
awaiting the arrival of a deadhead vehicle for transportation
to the point of final release shall, ithi

the
territory of the Ninth Circuit, be treated as time on duty, and



such time should be recorded as such. and reports of excess
service filed, as necessary, under 49 CFR Part 228. Should
violations occur and come to FRA's knowledge, FRA will, of
course, continue to exercise its prosecutorial discretion in

deciding which cases warrant civil penalties. Although we plan

to mail copies of this letter to affected railrocads that
operate within the Ninth Circuit, we would appreciate your
cooperation in making known our intention to enforce the
court's decision to your member railroads.

For the remainder of the nation, we believe that a period
of adjustment is necessary in order to permit railroads to
train their employees who will be responsible for
implementation of the decision. Railroads with operations
outside the Ninth Circuit have not had reason, until now, to
believe those operations would be affected by the court's
decision. We believe a period of 60 days should permit the
necessary training to occur. Accordingly, we will begin to
apply the Ninth Circuit's decision to operations outside that
circuit at 12:01 a.m. on January 1, 1593. '

We believe that the longstanding controversy surrounding
this single issue of how to treat time spent awaiting deadhead
transportation is illustrative of problems inherent in the
Hours of Service Act itself. We remain hopeful that railroad
management and railroad labor organizations will ‘join FRA and
the National Transportation Safety Board in recommending
changes in the Act that would permit FRA to issue hours of
service regulations reflective of current scientific
information concerning sleep cycles and the effects of fatigue
on safety-sensitive performance.

Sincerely,

P AW

S. Mark Lindsey
Chief Counsel
cc: Lawrence M. Mann, Esqg.

Thomas C. Dorsey, Esg.
American Short Line Railroad Assn.

All railroads with operations in the Ninth Circuit
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" BACKGROUND - HOURS OF SERVICE ACT

(As amended thru 1988)
\\M

¢ The Hours of Service Act was enacted on March 4, 1907 to
"promote the safety of employees and travelers upon
railroads by limiting the hours of service of employees
thereon."

¢  When enacted in 1907 the Act did not specify the classes of
employees subject to its terms, but stated all employees
engaged in or connected with the movement of any train
were limited to 16 hours on—duty time.

> Amended October 15, 1966: All powers, duties, and
functions of the Interstate Commerce Commission relating
to hours of service were transferred to DOT.

¢ Amended December 26, 1969: Train and engine service
employees hours reduced from 16 to 14, with a provision for
a further reduction from 14 to 12 hours after two years.

AN

45 U.S.C. § 61-64b



" BACKGROUND - HOURS OF SERVICE ACT

(Continued)

N

¢ Amended July 8, 1976: Included signal service employees
and hostlers within the scope of the Act.

¢ Amended November 2, 1978: Added definition of designated
terminal; applied chapter to officers, agents, and
employees of common carriers.

¢ Amended June 22, 1988: Increased civil penalties;
substituted "railroad" for common carrier throughout, and
included maintenance—of—-way employees in clean, safe, and
sanitary sleeping quarters provision.

As revised by the RSIA of 1988, the Hours of Service Act

~  applies to any person (including a railroad and any
manager, supervisor, official, or other employee or agent
of a railroad).

¢ As revised by the 1992 Rail Safety Enforcement and Review
Act, maximum penalties increased to $10,000 and $20,000
(for gross negligence). Penalty provisions amended to
clarify they apply to all non-railroad entities as well as
railroads.

[
\\; o

45 U.S.C. § 61-64b



HOURS OF SERVICE ACT

(Who's Covered?

Shrn Py
e SECTION 2: 77//;// o S =

5»/2 o &
A member of a train or engine crew or other emnlou

engaged in or connected with the movement of any train.

(1) Engineers, firemen, conductors, trainmen, switchmen
(2) Switch tenders, levermen, yardmasters (?) —
(3) Hostlers (inside and outside)—

e SECTION 3:

N An employee who transmits, receives, or delivers orders
. . R c——
affecting train movements.

(1) Train order operators, train dispatchers
(2) Control operators, levermen, bridge tenders (?)

Vad /mff/!rm;/’"}
g

e SECTION 3A:
"An employee engaged in installing, repairing or
maintaining signal systems.

(1) Signal maintainers



TRAIN AND ENGINE SERVICE
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Train or engine service refers to the actual assembling or
operation of trains.

(1) No employee engaged in train or engine service may be
required or permitted to work in excess of 12 consecutive
hours. Then must be given at least 10 consecutive hours
off duty before being permitted to return to work.

(2) No employee engaged in train or engine service may be
required or permitted to continue on duty or go on duty
unless he has had at least 8 consecutive hours off duty
within the preceding 24 hours.

When an employee's work tour is broken or interrupted by a
valid period of interim release (4 hours or more at a _

designated terminal), he may return to duty for the balance

of the total 12—hour work tour during a 24—hour period.

After completing the 12 hours of broken duty, or at the end
of the 24—hour period, whichever occurs first, he may not
continue on duty until he has had at least 8 consecutive
hours off duty.

On —duty time commences when an employee reports at the time
and place specified by the railroad and terminates when the

employee is finally released of all responsibilities.




DEADHEAD TRANSPORTATION
— (General)

® "Deadhead transpoftation" refers to train and engine
service employees, only. ST G

® Time spent deadheading TO a duty assignment is considered
time on—duty.

® Time spent deadheading FROM the final duty assignment of
)JJ ¥, the work tour to his point of final release is not computed
e 5? as, either time on— duty or time off duty, but ”llmba time.

ﬂ&ote The pmnt of final release is that pomt where the
employee receives the reqmred 8— or 10—hour off—duty
permd

| The nature of deadhead transportation is determined by the
action of the employee after arrival at the demgnaie—d//‘

terminal.

® A railroad's election to interrupt an employee's rest
period at one designated terminal in order to deadhead him
to another designated terminal for the purpose of obtaining
his statutory off—duty period, is not prohibited by the
Act,
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WRECK OR RELIEF TRAINS

Prior to the 1976 amendments, crews of wreck and relief
trains were exempted entirely from the hours of service
limitations. Under present law that is no longer the case.

The crew of a wreck or relief train may be permitted to be
on duty for not to exceed 4 additional hours in any period
of 24 consecutive hours whenever:

(1) An actual emergency exists; and
(2) The work of the crew is related to that emergency.

An emergency ceases to exist when the track is cleared and
the line is open for traffic.

Since the track is not clear until the wreck train is

itself out of the way, the crew may operate the wreck train
to its terminal, provided this can be accomplished within
the total of 16 hours on duty.

The availability of relief personnel does not negate the
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Mr. James (J.P.) Jones

State Legislative Director

Onited Transportation Union
California State Legislative Board
921 1ith Street, Suite 502
Sacramento, California 95814

Dear Mr. Jones:

Thank you for your letter of October 16, 1992, in which you
asked for an interpretation of whether time spent by Southern
Pacific Transportation Company (SP) conductors entering

- . information into a computer terminal at the completion of

their tours of duty counts as time on duty for purposes of
the Hours of Service Act (Act). )

Under the Act, time on duty for an SP conductor shall
commence when that employee reports for duty and terminate
when that employee is finally released from duty, and shall.
include the time the conductor is actually engaged in or
connected with the movement of any train, as well as the time
such employee spends performing other service for theg
railroad. See 45 U.S.C., Sections 61(b) (3} (D) and.£Z(b). .
The Federal Railroad Administratien (FRA) views even limited,
incidental administrative activities as commingled with :
covered service even if such activity takes no more than a
few minutes. :

Accordingly, even a limited administrative task, despite its
de minimis nature and probable lack of impact ' on railroad
safety, is considered time on duty for purposes of the Act. ,
However, should violations occur and come to FRA's knowledge,
FRA will, of course, continue to exercise its prosecutorial
discretion in deciding which <¢ases warrant civil penalties.
See 4% Code of Pederal Requlations, Part 209, Appendix A.

I hope this information is helpful.

Sincerely yours,

. R - - e
s ! 7

,d.t“fa )(:}'7

Perry A. Rivkind
Acting Administrator

FRA:RRS11l:Norris:60508:tes:1/7/9321 /2695
Connrol No: 921222-12212

ec: RCC, ROA20, RRS1 & 3, OSE(2),

Rdg & Subj Files, C:92-11725.¢C0
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Mr. W. A. Thompson
District D&E Chairman
Brotherhood of Locomotive Engineers
891 Santiago Road
Imperial, Pennsylvania

NOY 1 0 1002

15126-9602

Dear Mr. Thompson:

CONCURRENCES
RTG SYMBOL

RTG. SYMBO

T

....................

This will.respond to your October 27 letter concerning hours of gtﬁ?a

service questions posed in a November 26, 1991 letter. I
regret the inconvenience of the delay and hope the following
will assist you in handling questions from your membership.

The Hours of Service Act (Act) is silent on the "undisturbed
rest" issue. The Act requires a specific period of

consecutive hourg off duty after twelve hours on duty in eithen

aggregate or continuous time. The statutory off duty
requirements were established to afford the employee an
opportunity to secure rest. The Federal Railroad
Administration (FRA) has consistently maintained that the only

...................

acceptable calls during these consecutive hours off duty should wmusise.

be a brief call to report for duty at a specified time after
the statutory off duty period had expired. Calls of another
nature, specifically "question and answer" calls initiated by
the carrier and for the benefit of the carrier, could be
construed as service for the carrier, and thereby become
periods of on-duty, thus breaking the consecutive requirement
of the off duty period.

A blanket response to the circumstances that you cite is ‘
inappropriate in this letter. However, FRA will review and/or
investigate specific instances to determine compliance based on
the merits of each occurrence. Should specific instances be
brought to your attention, feel free to forward them to my
office for our review and response.

Thank you for your continued interest in rail safety.

Sincerely,
E. XR. Brwl ish

Edward R. English

RRS-1 Director, Office of Safety
. 9ISE(2) Enforcement

RRS~-11

Region 2

Subject File
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