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Reference OP Bulletin 92-04 relative to the recent decision of
the United States Court of Appeals for the Ninth Circuit in
United Transportation Union v. Skinner (No 90-16741) and
Brotherhood of Locomotjive Engineers v. Skinner (Nos 91-35911,
91-36061) concerning time spent waiting for deadhead
transportation to the point of final release after the expiration
of the mandatory limits imposed by the Hours of Service Act
(Act). In its decision, the court held that all time waiting for
transportation was covered service. The attached examples are
provided as guidance in determining "on-duty time" as a result of

train and engine crews waiting for transportation to their point
of final release.
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COVERED TIME: W SPORTATION

Crew menmber (s) reach their statutory limits (expire) under
the Act at an outlying point and remain on or near the train
until transportation arrives to carry them to their point of
final release. ONLY the waiting time is covered service.
Waiting time ends when the expired crew ceases to be THE
GREW OF THE TRAIN, which occurs when the transportation that

will carry them back to their point of final release
arrives. —
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HYPOTHETICAL EXAMPLE8 OF '"ON-DUTY" TIME COVERED BY THE
UNITED S8TATES COURT OF APPEALS FOR THE NINTH CIRCUIT DECIBION

N The following are examples of time that will be counted as

covered service when the decision is applled in your region of
the United States.

Example A: Brazos and Santo Southern (BSS) Train XYZ is
called for 2:30 a.m. at Fort Worth for a run to Ranger.
The crew expires under the Hours of Service Law at
Santo at 2:30 p.m. and remains on the train.

Transportatlon (either contract van, taxi or company
auto) arrives at Santo at 3:55 p.m. The crew is

transported to Ranger where they arrive at 5:05 p.m.
and tie-up at 5:15 p.m.

Violation: 2:30 p.m. to 3:55 p.m.(actual waiting time)

‘Limbo Time: 3:55 p.m. to 5:15 p.m. (travel and tie-up)

Example B: Same scenario as Example A except at 2:25 p.m.
the BSS Dispatcher instructs the crew to relieve
themselves prior to the expiration of their hours of
service (2:30 p.m.), vacate the train, walk up town to
Miss Maude’s Cafe where transportation will pick them
up for their deadhead to Ranger. Transportation

. arrives at 3:55 p.m. The crew is transported to Ranger

&\y/ where they arrive at 5:05 p.m. and tie-up at S:15 p.m.

Vieolatiecn: 2:30 p.m. to 3:55 p. m. The fact that the
crew is not physically present on the train is not the
determining factor. Waiting time is the determinate.

The crew had to wait until 3:55 p.m. to be picked up by
their transportation.

Limbo Time: 3:55 p.m. to 5:15 p.m. (travel and tie-up)

Example C: Same scenaric as Example A except a relief crew
is deadheaded on following train DEF. Train DEF
arrives at Santo at 3:50 p.m. with the relief crew.
The relief crew assumed operation of Train XY2 at 3:55
p.m. Train DEF departs Santo at 4:00 p.m. with the

expired crew and arrives Ranger at 5:05 p.m. Expired
crew ties-up at 5:15 p.m.

Violation: 2:30 p.m. to 3:55 p.m. The axpired crew
remained "the crew of the train" until they were
relieved by the deadhead relief crew.

Limbo Time: 3:55 p.m. to 5:15 p.m. (travel and tie-up)
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Exanple D: Same scenario as Example C except the expired
crew remained on Train XYZ for their deadhead trip to
\\w/ Ranger. Train XYZ departed Santo at 4:30 p.m. behind

Train DEF. Train XYZ arrived at Ranger at 5:45 p.m.
Expired crew ties-up at 5:55 p.m.

Violation: 2:30 p.m. to 3:55 p.m. Expired crew was
relieved at 3:55 p.m. They are no longer "the crew of
the train." They are considered as being in their mode
of tranasportation at that time, provided they are
deadheading on Train XYZ.

Limbo Time: 3:55 p.m. to 5:55 p.m. (travel and tie-up)

Example E: Same scenario as Example A except a lite engine
consist (or Train DEF) arrives at Santo at 3:50 p.m.
Lite engine consist (or Train DEF) couples into (or
picks-up) Train XY2 at 3:55 p.m. for the purpose of
towing Train XYZ to Ranger. Combined Train departs

Santo at 4:30 p.m. and arrives Ranger at 5:45 p.m.
‘Expired crew ties-up at 5:55 p.m.

Violation: 2:30 p.m. to 3:55 p.m. The expired crew is

relieved at 3:55 p.m. when they no longer are "the crew
of the train."

Limbo Time: 3:55 p.m. to 5:55 p.m. (travel and tie-up)

Example F: Same scenario as Example A except the BSS

Dispatcher has decided to tie-up the crew at Santo.

The BSS Dispatcher has called a local Santo taxi to
meet the train. The crew is off Train XYZ and into the
taxi at 2:30 p.m. The taxi arrives at Santo Sleepeze
Motel at 2:45 p.m. The crew makes a brief mark-off
call to the BSS Crew Dispatcher at 2:55 p.m. and ties-
up for ten (10) hours rest. The crew is called on

their rest for a return deadhead to Fort Worth at 12:88%5
aomo

Violation: Predicated on whether or not Santo is a
"designated tarminal." The crew ceased to be the crew
of the train when they were removed for purposes of
tieing up for rest. If Santo is not a "designated
terminal", the crew would be on continuous duty until
they arrived back at Fort Worth. If Santo is a
"designated terminal", a violation would not have

occurred since the crew ceased to be ’'the crew of the
train® at 2:30 p.m.

Limbo Time: 2:30 p.m. to 2:55 p.m. (travel and tie-up)



Example G: BSS Train XYZ arrives at the entry switch to the
east end of Ranger Yard at 2:30 p.m. The Ranger
Yardmaster instructs the crew to leave the train and
wait on an adjacent service road for transportation
(contract van, taxi, or company auto). A waiting yard

job couples into Train XY2, yards the train and takes

XYZ’s units to the locomotive facility. - Crew

transportation is delayed. It arrives at the east end

of Ranger Yard at 3:05 p.m. The crew arrives at the

tie-up point at 3:35 and ties-up at 3:40 p.m.

Violation: 2:30 p.m. to 3:05 p.m. (actual waiting time)

Limbo Time: 3:05 p.m. to 3:40 p.m. (travel and tie=up)

Example H: Same scenario as Example G except the Ranger
Yardmaster instructs the crew to remain on the train
for transportation because other sources of
transportation are not available. The yard job couples
into Train XYZ at 2:35 p.m. The train is "yarded" at
3:00 p.m. The yard crew removes Train XYZ’s locomotive
power and delivers it to the locomotive facility at
3:15 p.m. The tie~-up point for the crew of Train XYZ
is near the locomotive facility. The crew walks to
the tie up peoint and ties up at 3:30 p.m.

Violation: None. The tow-in of Train XYZ became the crews
transportation to their point of final release. In
addition, when Train XYZ came under tow, the expired
crew was no longer the crew of the train. While this
event may be construed as a 5 minute violation (2:30 to
2:35 p.m.), the transportation for the crew (yard job)
was present at 2:30 p.m. The de minimis nature of the
event should also be considered in this example.

Limbo Time: 2:30 p.m. to 3:30 p.m. (travel and tie-up)

Example I: BSS Yard Job OHME-2 is assigned to work 3:30
p.m. to 11:30 p.m. primarily to make interchange to
foreign lines in the Ranger area. OHME-2 departs
Ranger Yard at 10:00 p.m. with daily interchange for
the Denton, Abilene and Northern (DAN). Due to
congestion OHME-2 is still in the DAN Yard at 3:30 a.m.
A taxi carrying the relief crew arrives at 4:15 a.m.
The expired crew departs the DAN Yard in the taxi at

4:20 a.m., arrives Ranger Yard crew room at 5:10 a.m.,
and ties-up at 5:15 a.m.

Vielation: 3:30 a.m. to 4:15 a.m. (actual waiting time)

Limbo Time: 4:15 a.m. to $:15 a.m. (travel and tie-up)
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NOTE: If the OHME-2 crew is scheduled to work the next
afternocon and circumstances caused the tie-up time to
be 5:31 a.m. or later, the start time of the next

[ afternoon would have to be set back to obey the
\Mw/ requirement that the crew have tepn consecutive hours
off quty. .

While these examples do not cover all possible hypothetical
situations, two events should be considered in determining the

existence of a violation relative to the Ninth Circuit’s
decision. -

1. The time transportation arrived.

2. The time the expired crew ceased to be the crev of the
h‘linl o *
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and Review Act of 1992 has expanded
the applicability of the Act and
increased the maximum penalty for
violations of the Act.

EFFECTIVE DATE: The agency
interpretation contained in this
document has previously taken effect, as
explained below, ‘
FOR FURTHER INFORMATION CONTACT:
Edward R. English, Director, Office of
Safety Enforcement, Office of Safety,
FRA, 400 Seventh Street, SW,,
Washington, DC 20580 (telephone: 202~
366--9252); or David H. Kasminoff, Trial
Attorney, Office of Chief Counsel, FRA,
400 Seventh Street, SW., Washington,
DC 20590 (telephone: 202-366-0635).
SUPPLEMENTARY INFORMATION:

Public Participation

" In this notice FRA states that it has
acquiesced in a decision of the United
States Court of Appeals for the Ninth
Circuit concerning the treatment of time
spent awaiting the arrival of deadhead
transportation to the point of final-
release for purposes of the Act (45
U.S.C. 61-64b). Notice and comment
procedures are unnacessary with regard
to the general staternent of policy and -
interpretation issued by this notice
because such a statement is excepted
from notice and comment procedure by
virtue of 5 U.S.C. 553(b)(3)(A).
Statements of policy are also an
exception to the general requirement of
publication at least 30 days prior.to the
effective date. See 5 U.S.C. 553(d)(2).

Effect of This Notice

On September 22, 1992, the Unitud
States Court of Appeals for the Ninth.
Circuit issued its decision in the related
cases of United Transportation Union v.
Skinner (No. 80-16741) (“UTU”) and

-Brotherhood of Locomotive Erigineers v.
- Skinner (Nos. 91-35911, 91-36061)
(“BLE™). United Transportation Union
v. Skinner, 975 F.2d 1421 (9th Cir.
1992). Those cases concern FRA's
interpretation of the Act as it pertains to
the status of train crew members waiting
for deadhead transportation to their
point of final release.

The Court of Appeals upheld the
decision of the district court in Portland
in BLE, which found that all time spent
waiting for transportation:is to be
considered on-duty.time. In the UTU
case, which was an appeal from the
district court in San Francisco, the
Court of Appeals affirmed the district
court's order of dismissal as to the
claims for injunctive relief and
mandamus, but reversed the district
court’s dismissal of the entire case and
remanded the case to that court for
further proceedings consistent with the

appellate court’s opinion on th
interpretive issue.. :

FRA has traditionally considered an
employee on duty during the time spent
awaiting arrival of the deadhead vehicle
only if the employee actually has duties
to perform. If the railroad had relieved
the employes of all responsibility, we
had considered the time spent mersly
waiting for the deadhead vehicle to
arrive as “limbo time” (i.e., neither or
nor off duty) for hours of service.
purposes. :

though we do not agree with the
court’s legal rationale, we have decided
1o accept-its decision and treat it as
binding. Given the ambiguity of the
Act's pertinent provisions,
always been a close one. While we do
not agree that the conclusion reached by
the.court is compelled by previous case.

~ law, we believe the court’s reading of

the statute, like the interpretation FRA -
has held until now, to be reasonable.
Our traditional interpretation was-
based on the assumption that some
railroads might choosse to continue
crews in train operation if having the
crews tie up the train and await
deadhead transportation would itself
constitute a violation. We did not wish
sto-encourage the less safe alternative of
having the crews continue train
operation after expiration of their legall

permissible hours. However, we had not -

seen evidence of such behavior in
Oregon, where the interpretation of the
district court had been in effect for more
than a year. With increased penaities
and individual liability now available
for viclations of the Act, we are mors
convinced that railroads will work to
avoid violations and, if faced with an
inevitable violation, choose the safer
alternative.

Although awaiting deadhead
transportation will now constitute time.
on duty and FRA will enforce the Act
accordingly, FRA will, of courss,
continue to exercise its prosecutorial
discretion, as it does in all areas, in
deciding which: cases warrant civil
penalties or other enforcement action.
Moreover, where civil penalties are
assessed, FRA will treat more harshly
the violations that are more likely to.
have a serious impact on safety, i.e.,
those violations involving actual train
operation after the period permitted by
the Act. In addition to the legal
incentives to encourage compliance, it
appears that railroads have an economic
incentive to minimize time spent
awaiting deadhead transportation,
which is wholly unproductive time.

Asour original interpretation made
clear, we have long been concerned -
about the instances in which employees
are held on trains for-several hours

- employee was

e issue has -

awaiting deadhead transportation even
in the absence of any valid emergency
that might explain such an occurrence.
To the extent the waiting periods are-
extremely lengthy, there is a chance that
they couid contribute to the cumulative
exhaustion of the employee, despite the
fact that the legally required rest period
is provided upon arrival at the point-of
final release. In some cases, the )
railroads have “reliaved’ employees on
the expiration of 11 hours and 59 .
minutes, which has meant that the -
aranteed as little as 8
hours off after having been invoived in
many hours of service for the carrier
(e.g., alrhost 12 hours “on duty,” several
hours spent waiting, and potentially
several %eours in deadheacr .
transportation to the point of *final
release”’). Thus, to the extent that.
application of the Ninth Circuit’s -
decision reduces the frequency of such
instances, it should contribute to safety.
It is not unreasonable to posit that the.
Congress considered the proportionality
of work and rest.periods, in addition to
their absolute duration, when .
fashioning the Act. Application of the.
Act in the manner required by the Ninth
Circuit is also %ene’mll_y consistent with
contemporary learning with respect to
maintaining the alertness of shift-
workers. - .. ...
Accordingly, in the interest of ~
uniform application of the ‘Act and to
promote the safety of railroad ~
operations, we are treating the Ninth.
Circuit’s opinion as binding in the
entire nation. We have done so in two
stages. We considered the court’s
reading of the Act binding within the
Ninth Circuit beginning at 12:01 a.m. on
November 1, 1992. The Ninth Circuit
includes Alaska, Arizona, California,
Guam, Hawaii, Idaho, Montana, Nevada,
Oregon, and Washington: We chose .
November 1 because that date was:likely
to precede or be very close to the
issuance of the mandate by the Court of
Appeals and railroads within that
circuit have had every reason to expect

‘that its mandate would be honored.

This meant that, starting on November
1, all time spent awaiting the arrival of
a deadhead vehicle for transportation to
the point of final release, if it occurred
within the territory of the Ninth Circuit,
was to be treated as time on duty, and
such time was to be recorded as such:
and reports of excess service filed, as
necessary, under 49 CFR part 228,
subpart B. ‘ o

For the remainder of the nation, we
believed that a period of adjustment was
necessary in order to permit railroads to
train their employees who will be
responsible for implementation of the -
decision. Railroads with operations -
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ability to pay, effect on ability to continue to Issued in Washington, DC, on April 2, -
do business, and such other matters as justice 1993. '

may require. S. Mark Lindsey,

oo * * Acting Federal Railroad Administrator.
[FR Doc. 93-8145 Filed 4~-7-93; 8:45 am]
BILUNG CODE 4010-08- )



