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Date: 

5w'OJ8Ct: 

From: 

To: 

0 
•••aa~ Adrlllllll'ltUlluh 

.. ,,. 
Memorandum 

Repi)' to Atrr•. 01 . 

Amend Operating Practices Bulletin Number 

J~ultz 
Chief, Operating Practices Division 

Regional Directors 

It has come to my attention that OP-94-01 concerning Authority 
of Local Police to Administer Alcohol and Drug Tests to Rail 
Employees After Train Accidents, dated February 15, 1994, 
should be numbered OP-94-03. Pleaae discard the aforementioned 
{cover memorandum) and replace with the attached. 

Your attention is appreciated. 

# 

Attachment 
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Date: 

S1.1bject: 

From: 

0 
us. DepartnwlT 
a 
Fldlc:.allUlloud 
AdlMDliullad 

FEB I 5 1994 

Memorandum 

Reply !O Attn. of. OP•t<l-03 

Authority of Local Police to Administer Alcohol and 
Drug Tests to Rail Employees After Train Accidents 

~cu.\R. 0 
Edward R. ~h 
Director, Office of Safety Enforcement 

To: Regional Directors 

The attached letter to senator David Pryor deals with the issue 
of whether or not FRA's post-accident drug testing regulations 
prempt local law enforcement agencies in the conduct of 
toxicological testing following railroad accidents and under 
what conditions local police may conduct such testa. It is 
provided as tntarpretive guidance to Operating Practices 
Specialists and Inspectors in the discharge of their drug and 
alcohol enforcement duties. 

# 
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US. Department 
or Tran~porrorio,i 

Federol Rcilrocd 
Administration 

The Honorable David Fry~r 
United States Senate 
Washington, D.C. 205lO-C402 

Dear S~nator Pryor: 

; I • ·' r•, -• .,. ..., .. .- ,_; 
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l\Ji.J ~:~•1 1i!":r.--. 3L S ·.•i 
'/J.i~,i\U.,gtcr: !) : 2•~~9,; 

Thank you for your October 13 letter forwarding a lette~ from one 
of your constituents, Mr. -:..a-::ry H. Gentry, (,,'r_o inquire.a 3.:io:.it the 
effect of the Fedaral Rail~oad Ad'!':lir-.istra t.ion' s ( FRA) alc=:hol and 
drug testing reg~lations on the auchority of local police to 
administer blood alcchol tests to rail employees after train 
accid~nts. Mr. Gentry had attached a lett6r from the Little Rock 
and Western Railway Corpcratio~ (~RWN) tc th~ Arkansas State 
Polic.:a, ;..rhich cit.-=:d s,e,:ti•:n 219.20::!. c:t: ::·p_zi, 1 s regulations on pest-
accident testing, found at Part 219 of Title 4S ot the Code of 
F'ederal Regulations. The L~WN let·c.e:- ir,currect ly i::npl ie.d that 
t:!1.e F'RA ruli:i preetr.pts local law anfc!:'cerr,ent c: f ic ia.ls from 
conducting post-acciden~ testirg af:er rail/hig~way grade 
crossing acciden~s. 

-=o c.larify t:his issue, I will fi:-st ~:-.:plain FR.A's post-accide.:it 
testing regulations. Section 219.20l{aj lists several ~ypes of 
events that require post-1ccident testi~g of railroad employees. 
Section 219.JOl(b) exempts train ~re~s involv~d in rail/highway 
grade crossing a~cidGnts from post-accident testing conducted 
under FRA authoill..Y., FR.A's reasons f-;)r t.his are t:wo-fold. 
First, a significant number of trai~/vehicle collisions cccur 
~hen a motor vehicl~ drives inco the side of the ~rain. Second, 
in the vast majority of the remaini~g accidents, the ere~ haz 
li~tle or no chance to avoid the impact beca~se ~f the ~ery long 
stopping distances involved an~ the f~cc that!~ is the motorist 
or pedest~ia~ who has plac~d himself or he~self in danger. 
{F'RA's operation Lifasa.ver Program is, .ir, fac1:., desigr.ec! to 
educate the public on the :risks of t.=~·i.ng to 11 out:.run 11 a tra.in.) 
Thus, FRA believes there is very little cha~ce tna~ tcxicological 
tests of train crews after grad~ crossing a=cident5 will yield 
useful informat~on as to cause. 
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sec~ion 219.20l(c) provides that the railroad shall determine 
whether or not to conduct post-accident te3ting. Railroad 
officials, who are al~ost always the first to respond to the 
scene of an accident/incident, must be r.alied upon to determine 
the facts if ~imely testing is to be carried out. The railroad 
representative is required to ~axe a reasona~le inquiry into the 
circumstances and consequences of the accident/incident befo~e 
determining whether tes'ting is required. 

In general terms, FRA's regulations preempt state and lccal 
toxicological testing of railroad employees after train 
accidents. However, FRA's rule makes a special allo~ance to 
permit e~forcement of certain stat~ and local criminal 
provisicns. sec~ion 219.13, .hi=h defines the preemptive effect 
of FRA's regulations, reads in its entirety as fellows: 

(a} Under section 205 of the Federal Railrcac Safety 
Act of 1970 (45 U.S.C. 4J4), issuance of thesa 
regulat.ions preempts any State la·.,, rule, regulation, 
order or standard covering the same subject matter, 
except a provision directed at a local hazard tha~ is 
consistent with this part and that does not i~posa an 
undue burden en interstate commerce. 

(b) FRA doez not in~end by issuance of these regulatior.s to 
preempt provisions of State criminal lav that impose 
sanctions for reckless c~nduc~ that leads to actual loss of 
life, injury er damage to property, w~e~her s~ch provisions 
apply specifically to railroad employees er generally to the 
p~blic at large. 

Therefore, uthile FRA 1 s alcchc). and drug tasting regulations 
generally preempt states from iss~ing drug testing regulations of 
their own, they do not preempt previsions of state c~iminal law 
that may requ!re drug testing after rail/highvay grade crossing 
accidents (or other train acciden~s) if such provisions impose 
sanctions for reckless conduct that leads to actual loss of life, 
injury or damage to property. 

Mr. Gentry·s latter did nor cite any specific tacts. tf Jocai pcl1ce are acring pursuant to 
an appropriate state criminal law, their testing authority would not appear to be 
preempted by FRA ·s regulations. However, it sh(..iuld be no,ed that any tescing 
conducted by a governmental entity outside of FRA 's program must have an 
independent basis upon which ro with.stand ccnstitutional scr1.1tiny. Moreover, we 
strongly urge that in situations where FR.A requires post•accident testing (f.e;, after an 
event listed in section 219.201 (a)). any testing done by the state not be allowed to 
interfere with me testing required under FAA ·s rule. 
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I hope that this letter addresses Mr. Gent=y's concerns. A copy 
of this letter will also be for~arded to the LRWN. Thank you for 
your interest in rail safety and f'RA's alcot~ol and drug testing 
program. 

cc: Mr. B. W. Sandage 
General !-tanager 

Sincerely, l?, ... , 

~?!!~~/ 
Ad.:ninistrator 

Little Rock and Western Railway Corporation 


