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Chapter 1. Introduction 

This report responds to a provision in the Fixing America’s Surface Transportation Act of 2015 
(FAST Act) that directed the U.S. Secretary of Transportation to evaluate passenger and freight 
rail systems’ shared-use of railroad rights-of-way and the operational, institutional, and legal 
structures that would best support improvements to the shared-use of the U.S. rail network.1  
Many of these issues reflect over 40 years of federal laws (Appendix A), regulations, and 
business negotiations among affected parties.  Reviewing these parameters helps ensure the 
U.S. rail system can fulfill the passenger and freight mobility demands of our growing 
population and economy. 

To consult with stakeholders as the FAST Act directed, Federal Railroad Administrator Ronald 
L. Batory asked the Surface Transportation Board (STB), Northeast Corridor (NEC) 
Commission, State-Amtrak Intercity Passenger Rail Committee, and Amtrak for their input 
(Appendix B).  In addition, Administrator Batory consulted stakeholder associations for their 
input (Table 1).    This report focuses on summary findings from the Congressionally-directed 
organization outreach. 

Table 1.  Stakeholder Associations Contacted on Shared-Use Study Areas 

Association Relevant Stakeholders Represented 

American Association of State Highway and 
Transportation Officials 

State governments 

Association of American Railroads (AAR) Large railroad carriers that own rail infrastructure 
over which both passenger and freight trains operate 

American Public Transportation Association  Commuter rail passenger transportation authorities 

American Short Line and Regional Railroad 
Association (ASLRRA) 

Smaller railroad carriers that own rail infrastructure 
over which both passenger and freight trains operate 

Rail Passengers Association (RPA) Rail passengers and customers 
 

This report summarizes the responses from STB, Amtrak, AAR, ASLRRA, RPA, and the San 
Joaquin Regional Rail Commission (SJRRC).  The other stakeholders did not respond.  
Presentation herein of the responses does not imply FRA agrees or disagrees with the 
respondents’ points of view, assertions, positions, or recommendations. 

This report is organized by the study areas the FAST Act directed the Secretary to evaluate 
(Table 2). 

                                                 
1  Section 11311, P.L. 114-94, December 4, 2015. 
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Table 2.  Report Organization and Study Areas 

Chapter Study Area 

2 Access and use of railroad rights-of-way by a rail carrier that does not own the 
right-of-way, including access agreements, access costs, and dispute resolution 

3 

Effectiveness of existing statutory, regulatory, and contractual mechanisms for 
establishing, measuring, and enforcing train performance standards, including how 
delays are recorded and assigned and use of incentives and penalties 
 
Strengths and weaknesses of existing train performance assurance mechanisms and 
possible approaches to address the weaknesses 

4 Mechanisms for measuring and maintaining public benefits from publicly funded 
rail improvements 

5 Approaches to operations, capacity, and cost estimation modeling that enable 
transparent decision making and protect proprietary interests 

6 
Liability requirements and arrangements, including whether to (a) revise or expand 
statutory limits to other parties and (b) establish alternative insurance models and 
minimum insurance requirements for passenger operators 

7 Effects on rail passenger services, operations, liability limits, and insurance levels 
by a State’s assertion of sovereign immunity 

 

Chapter 8 summarizes the respondents’ recommendations for consideration by Congress and 
stakeholders. 
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Chapter 2. Access to and Use of Railroad Rights-of-Way 

In the 1830s when railroads began operating in the United States, no distinction existed between 
freight railroads and passenger railroads.  They were simply railroads that were operationally 
integrated to carry both freight and passengers.  Railroads enabled much of the Nation’s 
westward expansion as they provided essential movements of both people and goods.  Questions 
about access and the use of railroad rights-of-way predate Federal regulation of the railroads 
under the Interstate Commerce Act of 1887.2  The Act requires railroads to provide 
transportation to all parties upon reasonable request, known as common carrier requirements.  
Part of the policy justification for requiring railroads to provide public interest transportation was 
that railroads also received the right of eminent domain over private property and land grants for 
assembling rights-of-way.  While Congress has modified common carrier obligations many times 
since 1887, they continue to exist in law to this day.3 

In the 1950s and 1960s with growing usage of – and federal investments in – highway, 
waterway, and aviation transportation of passengers and freight, railroads struggled to compete 
and lost significant market share.  Continued losses in the railroads’ passenger operations 
compounded these issues.  During this time, many railroads filed for bankruptcy, including the 
nation’s largest bankruptcy at the time, the Penn Central Transportation Company.  It was in this 
context that over a decade Congress passed a series of measures intended to revitalize the rail 
industry.  First, Congress created Amtrak4 in the Rail Passenger Service Act of 1970 (RPSA)5 
both to relieve the railroads of their common carrier obligation to provide passenger rail service 
and to create a national intercity passenger rail provider.  Under RPSA, railroads could exit their 
common carrier obligation to operate passenger rail services and the newly-created Amtrak was 
granted access rights to their lines at incremental cost.  Thus, while the railroads gained the 
ability to cease operating passenger trains, they were responsible for allowing Amtrak access to 
the infrastructure over which it operates.  This legislative construct remains in effect today.6 

Since Amtrak operated its first train in May 1971, railroad companies have been considered 
largely either freight or passenger rail carriers.  Despite their common history, Amtrak and 
freight railroads often disagree over what access rights mean in practice.  The majority of access 
disputes concern either the meaning of incremental cost or how to provide preference to 
passenger trains (see chapter 3 for a discussion on preference). 

                                                 
2 P.L. 49-104.  Appendix A lists Federal laws referenced in this report. 
3  49 U.S.C. 11101. 
4  Officially, the National Railroad Passenger Corporation. 
5  P.L. 91-518. 
6  49 U.S.C. 24308. 
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Similar disputes exist on the Northeast Corridor (NEC), the busiest rail corridor in the United 
States, which is located between Boston, Massachusetts, and Washington, D.C.  Most NEC 
access disputes revolve around peak travel hour capacity between the passenger rail providers –
eight commuter operators and Amtrak.  Several freight railroads operate on the NEC, but they 
generally operate at night.  NEC rail lines are owned by Amtrak, State of Connecticut, 
Massachusetts Bay Transportation Authority, and Metro-North Railroad, following the Penn 
Central Transportation Company bankruptcy and enactment of the Railroad Revitalization and 
Regulatory Reform Act of 1976 (also known as the 4R Act).7 

Another significant development in rail access issues occurred with enactment of the Staggers 
Act of 1980.8  The Act is widely viewed as having deregulated, and thereby saved, the 
U.S. freight rail industry, enabling it to become one of the world’s most efficient transportation 
networks.  The Act encouraged the sale, rather than abandonment, of light-density lines to 
preserve rail service.  The number of Class II and III railroads – also known as regional and short 
line railroads – grew from less than 300 in 1980 to more than 750 in 2018.9  On some short line 
railroads’ track, passenger rail operations are more frequent than freight operations. 

States also have a substantial role in determining rail access, because they are rail infrastructure 
owners, operators, and investors in freight and passenger rail.  Twenty-one state transportation 
departments and other state-authorized entities fund 29 intercity passenger rail routes, and nearly 
all states fund rail infrastructure improvements. 

The following paragraphs summarize the responses about these issues to Administrator Batory’s 
letter.  The full responses are in the appendices to this report. 

Surface Transportation Board (Appendix C) 

STB’s response describes its regulatory authority involving Amtrak, other passenger rail 
operators, and some railroad right-of-way matters.  STB has the authority to ensure Amtrak’s 
right to operate over other railroads’ tracks and Amtrak’s statutory right of preference.  STB 
also has jurisdiction over passenger rail carriers that operate across state lines as part of the 
interstate rail network.  STB is involved in the freight railroads’ voluntary sale of rail assets 
to public entities seeking to improve commuter rail operations and in cases related to 
trackage rights agreements and the use of terminal facilities. 

Dispute resolution:  STB can prescribe reasonable terms and compensation related to shared-
use of track and other facilities, if Amtrak and other entities cannot reach a voluntary 
agreement.  STB may resolve disagreements between Amtrak and state entities related to the 

                                                 
7 P.L. 94-410. 
8  P.L. 96-448. 
9  FRA data. 
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allocation of costs for Amtrak’s state-supported services and NEC operations, maintenance, 
and capital needs. 

Amtrak (Appendix D) 

Amtrak’s response summarizes the statutory basis for its operation on shared-use corridors 
with a focus on RPSA.  Amtrak asserts that RPSA and subsequent amendments10 provide 
Amtrak with rights that enable it to fulfill its statutory mission, including incremental cost 
access to any U.S. rail line, other railroad facilities, and services; preference over freight 
trains; the right to operate additional trains; and condemnation authority to secure necessary 
assets for reasonable compensation, if negotiations fail. 

Access agreements as a tenant:  Amtrak agreements evolved from a single basic agreement 
and now Amtrak has operating agreements with 29 host railroads (17 freight railroads and 12 
state transportation departments and regional transportation authorities).  The agreements 
govern Amtrak’s day-to-day operations on 95 percent of its route system and 72 percent of 
its train-miles.  The agreements typically address the host’s provision of facilities and 
services, track maintenance, schedules and speeds, compensation based on incremental costs, 
incentive payments for on-time performance (OTP), dispute resolution, and liability. 

Access agreements as a host:  Amtrak has agreements with the commuter agencies and 
freight railroads that Amtrak hosts on its NEC and other rail lines.  Two laws highlight 
governing relations on the NEC between Amtrak and its tenants: the 4R Act, which applies to 
commuter operations that existed in 1976, and the Passenger Rail Investment and 
Improvement Act of 2008 (PRIIA), which established the NEC Commission11 and cost 
allocation policy for sharing operating, maintenance, and capital costs.12  Amtrak maintains 
agreements with the freight railroads that operate on Amtrak-owned or operated rail lines, for 
which Amtrak receives tenant payments. 

Access costs:  Amtrak’s incremental cost payments to host railroads are based on 
incremental maintenance costs and wages and benefits of the host railroad personnel who 
provide services to Amtrak. 

                                                 
10 49 U.S.C. 24308. 
11  The statutory Commission promotes cooperation and planning pertaining to rail operations, infrastructure 

investments, and related activities.  Voting membership consists of one representative of each NEC State and the 
District of Columbia, four representatives of Amtrak, and five representatives of U.S. DOT.  The Commission 
also includes non-voting representatives from four freight railroads, states with feeder corridors, and commuter 
authorities not directly represented by a commission member. 

12  Section 212, P.L. 110-432. 
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Dispute resolution:  Amtrak uses several dispute resolution mechanisms as both a host and a 
tenant (Table 3).  A major barrier to the resolution of disputes is the expense and time of the 
STB adjudication process. 

Table 3.  Amtrak Dispute Resolution Mechanisms 

Mechanism Parties and Issues 

STB Access or compensation to host freight railroads and freight 
and commuter railroads’ access to or compensation for 
Amtrak-owned facilities 

NEC Cost Allocation Dispute 
Resolution Policy 

NEC infrastructure owners and users 

National Arbitration Panel Host freight railroads about contractual matters 

Arbitration or Litigation Commuter railroads 
 

Association of American Railroads (Appendix E)13 

Access agreements and costs:  AAR’s response states that separate corridors for freight and 
passenger rail would be desirable but recognizes that the two services will continue to share 
tracks and rights-of-way for the foreseeable future.  AAR asserts that shared-use of corridors 
must be based on voluntary agreements negotiated on a case-by-case basis to address 
corridor- and service-specific issues.  AAR acknowledges Amtrak’s statutory right of access 
to freight railroad infrastructure and notes this right does not extend to other passenger 
operators.  According to AAR’s response, four principles must be part of any shared-use 
arrangement: 

• Safety:  Freight and passenger railroads must make safety a priority, including mitigation 
of risks related to grade crossings, stations, separation of tracks, train control systems, 
and track and bridge maintenance and improvements. 

• Compensation:  Freight railroads should be fully compensated for all hosting costs, 
including consumption of rail capacity, additional required infrastructure, new service 
planning, and higher speeds and frequencies desired by passenger railroads.  
Additionally, passenger schedules must be reasonably achievable and updated regularly 
as operations and traffic change. 

• Access and Capacity:  Passenger rail use of freight corridors cannot impair present or 
future freight rail customers; efforts to advance passenger rail at the expense of freight 

                                                 
13  In its response to Administrator Batory’s letter, AAR specifies that its comments reflect the perspectives only of 

its freight railroad members and not its passenger rail members (which include Amtrak and commuter railroads). 
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rail would be harmful to the public interest.  AAR also seeks to preserve the ability of 
freight trains to operate as needed and expand as freight transportation demand grows. 

• Liability:  Host railroads must continue to be protected from liability risks associated 
with passenger rail service (see Chapter 6 on liability). 

American Short Line and Regional Railroad Association (Appendix F) 

Access agreements and costs:  ASLRRA’s response states that access agreements can address 
the impacts of shared-use on freight operations, if the parties negotiate under three 
conditions: 

1. Freight rail has priority;  

2. The passenger operator is liable for all costs borne by the freight operator but for the 
presence of passenger rail, regardless of whether negligence or other fault contributed 
to the costs; and  

3. The passenger operator must provide insurance that covers the freight railroad as a 
named insured. 

Absent these conditions and protections, freight operators would be subsidizing passenger 
operations, according to ASLRRA’s response.  ASLRRA recognizes that its condition 2, in 
particular, might be difficult for all parties to accept.  Freight rail carriers must be fully 
compensated for any costs or liability that would not have existed but for the presence of 
passenger rail on a corridor, including any disruptions and adjustments needed to initiate and 
accommodate passenger operations.  This approach is necessary and reasonable, if the intent 
of the passenger rail service is to foster a public service on a private rail right-of-way, 
according to ASLRRA’s response.   

Further, ASLRRA’s response says that if the Federal Railroad Administration (FRA) 
concludes statutory authority is needed to encourage passenger rail growth, FRA must ensure 
that freight rail preeminence and but for risk sharing preempts any rule or law to the contrary. 

ASLRRA’s response states that FRA should conduct a risk analysis to determine whether 
shared-use is a risk to safety.  The analysis can conclude whether shared operations should be 
mandated and under what conditions, or whether freight carriers should have sole discretion 
to decide upon shared-use operations. 

Rail Passengers Association (Appendix G) 

RPA’s response discusses shared-use access in the context of growing passenger rail service 
in the United States.  It states that the separation of passenger and freight traffic should be the 
primary goal and notes the need for a rational system for granting access and a standard 
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dispute resolution mechanism.  RPA also proposes creation of a federal grant program to 
fund the purchase of the freight railroads’ abandoned and underutilized corridors. 

Other access models:  RPA’s response states that the conflicts between freight and passenger 
rail are rooted in the freight railroads’ need for long trains with infrequent schedules and 
passenger railroads’ desire for short trains with high frequencies at regular intervals.  RPA 
outlines a negotiating model as one approach to reducing freight/passenger conflicts.14  RPA 
also proposes separating individual access agreements from broader corridor development 
strategies as a means for public entities to negotiate more favorable terms when seeking 
access to existing or new corridors.  Further, RPA calls for creation of a rail enhancement 
fund supported by a dedicated revenue source to improve passenger rail networks on an 
ongoing basis. 

Dispute resolution:  RPA’s response describes a rise in host railroad interference and 
passenger delays and it proposes three solutions: creation of a central dispatching authority, 
granting Amtrak a statutory private right of action to enforce dispatching preference, and 
legislation to shift creation of the Passenger Rail Investment and Improvement Act of 2008 
mandated performance metrics and standards to STB, which RPA states would streamline 
regulatory oversight.  

San Joaquin Regional Rail Commission (Appendix H) 

Access agreements:  SJRRC describes its trackage rights agreement with its host railroads, 
Union Pacific Railroad and Caltrain.  SJRRC has a ten-year agreement with Union Pacific, 
which it renegotiates at the end of every term.  The agreement includes provisions related to 
per-train mile fees, a capital access fee paid annually on a per roundtrip basis, and capitalized 
maintenance paid annually on a per roundtrip basis.  SJRRC notes that Union Pacific expects 
SJRRC to fund immediately the increased costs negotiated as part of a new agreement.  
SJRRC finds such timing difficult to achieve due to its member governments’ lengthy 
budgeting processes.  It also struggles to negotiate lower costs because Union Pacific can 
terminate access rights, if its terms are not met. 

Dispute Resolution:  SJRRC’s agreement with Union Pacific stipulates that the American 
Arbitration Association’s commercial arbitration rules are used to resolve disputes. 

 

                                                 
14  Ahmadreza Talebian and Bo Zou, “Integrated Modeling of High Performance Passenger and Freight Train 

Operation Planning on Shared Use Corridors:  A Focus on the U.S. Context,” Transportation Research Part B: 
Methodological, volume 82, pages 114 to 140, December 2015. 
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Chapter 3. Train Performance 

Central to the issue of intercity passenger rail train performance in the United States is how 
Amtrak’s statutory preference is applied in practice.  Due to Amtrak’s poor operating 
performance during its initial years of service, Congress included a provision in the Amtrak 
Improvement Act of 1973 to provide Amtrak “preference over freight transportation in using a 
rail line, junction, or crossing unless the [Surface Transportation Board (STB)] orders 
otherwise …”15  Amtrak states that host freight railroads make dispatching and other operational 
decisions that violate Amtrak’s preference right and negatively affect Amtrak performance.  The 
Association of American Railroads (AAR) contends that the preference requirement is not 
absolute, and if so applied, would cause gridlock on many routes and harm the economy.16 

Congress established a goal in 1981 that Amtrak shall operate its trains “to the maximum extent 
feasible, to all station stops within 15 minutes of the time established in public timetables.”17 The 
Passenger Rail Investment and Improvement Act of 2008 (PRIIA) directed FRA and Amtrak 
jointly to “develop new or improve existing metrics and minimum standards for measuring the 
performance and service quality of intercity passenger train operations.”18  The law called for 
development of metrics and standards related to cost recovery, on-time performance (OTP), 
minutes of delay, ridership, on-board services, stations, facilities, equipment, and other services.  
In May 2010, FRA issued the final metrics and standards.19  However, the statute authorizing 
development of metrics and standards is the subject of ongoing litigation. 

PRIIA also authorized STB to investigate – either on its own initiative or after receiving a 
complaint from Amtrak, other intercity passenger railroads, or a host freight railroad – instances 
where for two consecutive calendar quarters (1) the OTP of any intercity passenger train 
averages less than 80 percent; or (2) the service quality of intercity passenger train operations 
fails to meet the [jointly developed FRA-Amtrak] metrics and standards.  PRIIA authorized STB 
to award damages against a rail carrier when STB determines that delays or failures to achieve 
the minimum standards are attributable to a rail carrier’s failure to provide preference to Amtrak 
over freight transportation.20 

                                                 
15 P.L. 93-146 and 49 U.S.C. 24308(c) 
16 STB Docket Number EP 728 contains extensive filings regarding preference from Amtrak, AAR, and other 

parties. 
17 49 U.S.C. 24101(c)(4) originating in the Omnibus Budget Reconciliation Act of 1981, P.L. 97-35, §1172(2), 

95 Stat. 357, 688 (1981). 
18 PRIIA, section 207. 
19 Federal Register, Metrics and Standards for Intercity Passenger Rail Service under Section 207 of the Passenger 

Rail Investment and Improvement Act of 2008, volume 75, page 26839, May 12, 2010. 
20 PRIIA, section 213. 
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STB issued a final rule defining and specifying a formula for calculating OTP for the purposes of 
implementing and conducting investigations of substandard intercity passenger rail 
performance.21  However, this rulemaking was the subject of litigation and was vacated on 
July 12, 2017, on the basis that STB had exceeded its authority in defining OTP under PRIIA.22 

The following paragraphs summarize the responses about this issue to Administrator Batory’s 
letter.  The full responses are in the appendices to this report. 

Surface Transportation Board (Appendix C) 

Train performance standards:  STB’s response summarizes relevant sections of PRIIA and 
states the status of the metrics and standards is uncertain due to litigation and the court 
decision that vacated them.  STB states it is impossible to assess the strengths of the now-
vacated metrics and standards because they were not applied in practice. 

Amtrak (Appendix D) 

Amtrak’s response states that its statutory access rights and the operating agreements with 
host railroads have been generally effective in enabling Amtrak to carry out its statutory 
mandate to operate a nationwide intercity passenger rail network.  However, two major 
shortcomings impede Amtrak’s ability to provide reliable, cost-effective service: 

• Lack of any means to enforce its right of preference over freight railroads; and 

• Ability of host railroads to prevent service expansion by delaying planning efforts and 
making unreasonable demands for Amtrak capital investments to accommodate service 
increases. 

Amtrak’s operating agreements with hosts include penalties for poor OTP, but Amtrak has 
found these ineffective.  Amtrak also notes some host railroads’ unwillingness to 
accommodate detouring Amtrak trains when normal routes are unavailable. 

Train performance standards:  Amtrak’s response summarizes relevant PRIIA sections and 
the litigation related to development of the joint FRA-Amtrak metrics and standards.  
Amtrak asserts that the primary train performance standard is its statutory right of preference 
over freight transportation.23  Amtrak concludes that it needs an immediate and effective 
legal remedy for preference violations that delay its passengers.  Amtrak recommends that 
the U.S. Department of Transportation and FRA support Amtrak’s ability to bring a civil 
action to enforce preference. 

                                                 
21 OTP under PRIIA section 213, STB Final Rule, Docket No. EP 726 (July 28, 2016). 
22 Union Pacific R.R. Co. v. Surface Transp. Bd., 863 F.3d 816 (8th Cir. 2017). 
23  49 U.S.C. 24308(c). 
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Amtrak characterizes its OTP on most host railroads as poor.  For example, all stations OTP 
for long distance trains in FY 2017 was 47 percent.  Amtrak summarizes a 2008 report from 
the U.S. DOT Office of Inspector General that found host railroads’ dispatching decisions 
deliberately delayed trains.24  The report linked poor OTP with ridership declines and 
increased costs.   

Amtrak also states that when mechanisms to enforce preference have existed, its OTP 
improved.  It cites OTP improvements after enactment of the 1973 preference provision, a 
U.S. Department of Justice enforcement action in 1979, and enactment of PRIIA in 2008.  
Conversely, since the July 2017 court decision vacating STB’s OTP rulemaking, delays from 
freight train interference have increased by 21 percent, according to Amtrak. 

Amtrak states that it generally delivers high OTP for its tenants.  Amtrak has performance 
incentives in place with several commuter agencies, although no federal statutes or 
regulations set OTP goals or require performance-based payments for commuter rail 
operations on Amtrak-owned corridors.  Additionally, NEC Commission policy requires an 
annual review of performance, including OTP. 

Recording delays:  Amtrak’s response describes its electronic delay reporting system, which 
the conductors use to record and assign responsibility (Amtrak, host, or third party) for each 
delay.  In 2017, Amtrak’s Office of Inspector General reviewed this delay reporting system 
and found it to be generally accurate. 

Rail Passengers Association (Appendix G) 

Train performance standards:  RPA’s response asserts that the mechanisms to address poor 
OTP (such as the statutory preference provision and PRIIA) are little used and generally 
ineffective due to lax enforcement and litigation.  RPA argued in favor of the joint FRA-
Amtrak OTP standards in federal court.  

RPA’s response also states that all-stations OTP is the correct standard for establishing and 
measuring train performance.  Other measures, such as end-point OTP, ignore the 
experiences of the majority of Amtrak passengers who get on or off a train at an intermediate 
station.  Further, any proposed regulations must use a single 15-minute standard at each 
station on a train’s route and must trigger an investigation, if performance on a route falls 
below the standard more than 20 percent of the time. 

Approaches to address weaknesses:  RPA’s response asserts that missed connections have 
significant safety, comfort, and financial impacts on passengers.  Collected and published 
data should measure the effect of degraded OTP on connections.  In addition, Amtrak should 
be required to report when late trains cause passengers to miss connections or when Amtrak 

                                                 
24 U.S. DOT Office of Inspector General, Root Causes of Amtrak Train Delays, CR-2008-076, September 8, 2008. 

https://www.oig.dot.gov/sites/default/files/Amtrak_Root_Causes_Final_Report_9_8_08_with_508_charts.pdf
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delays a train on behalf of connecting passengers.  Available data should also include OTP at 
points where passenger trains are handed off from one host to another and track the impacts 
of very late trains.  New metrics should track each delay in minutes and reflect how that 
delay disrupted connections. 

San Joaquin Regional Rail Commission (Appendix H) 

Train performance standards, penalties, and incentives:  SJRRC writes that its Altamont 
Corridor Express (ACE) trains have operated near or over 90 percent OTP for 20 years.  
Addressing OTP problems is difficult, because SJRRC’s agreement with Union Pacific 
includes no penalties or remedies for noncompliance other than arbitration.  The agreement 
requires 95 percent OTP, which it defines as arriving at a final station within 5 minutes of its 
scheduled time.  If Union Pacific dispatching errors lead to OTP below 95 percent for a 
calendar month, ACE will have absolute priority for a continuous month over Union Pacific 
double-stack trains, according to the agreement.  No financial incentives are included. 

Recording delays:  ACE train crews record delays, forward them daily to the host railroad, 
and when the railroads disagree on the causes, the parties discuss the delays.  The process 
makes the host railroad aware of the decisions its dispatchers are making and allows for the 
modification of dispatching protocols, as needed. 

Weaknesses and approaches:  SJRRC writes that the major weaknesses with its current 
approach to OTP are that there is no penalty when a host railroad does not follow the 
operating agreement and that arbitration takes a long time.  Building a long-term partnership 
with its host has yielded strong performance, perhaps better than that achieved by systems 
that rely on statutory penalties.  SJRRC proposes an approach in which all passenger rail 
services adopt the same incentive/penalty program as SJRRC’s, funded from a single source.  
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Chapter 4. Measuring and Maintaining Public Benefits from Public 
Investment 

From Amtrak’s creation in 1970 until 2008, most federal investment in intercity passenger rail 
service was provided to Amtrak by annual appropriations from Congress, with occasional 
additional appropriations or Congressionally-directed spending.  Federal investment in freight 
rail during the 1970s and 1980s was limited and focused primarily on helping states continue 
service during and after deregulation or improving specific safety issues. 

This paradigm shifted over the last decade.  In 2008, the Passenger Rail Investment and 
Improvement Act of 2008 (PRIIA) created federal-state investment programs, followed by fiscal 
years 2008 to 2010 appropriations.  In addition, the Better Utilizing Investments to Leverage 
Development (BUILD) program enabled states and local governments to invest in passenger and 
freight rail.25  The Fixing America’s Surface Transportation Act (FAST Act) broadened 
investment parameters further, enabling federal investment in rail projects to an expanded grant 
recipient pool, including states, local governments, freight railroads, Amtrak, and other intercity 
passenger railroads. 

This diversification of and increase in investments spurred the U.S. Department of 
Transportation to implement procedures to ensure federal funding would lead to measurable and 
sustainable public benefits.  The Department developed, and routinely updates, guidance on 
conducting benefit-cost analysis for its discretionary grant programs.26  FRA’s FAST Act capital 
investment grant programs27 require applicants to follow the Department’s guidance and FRA to 
use benefit-cost analysis in evaluating proposed projects. 

To measure and maintain public benefits, FRA required project partners to execute service 
outcome agreements for the 2009 and 2010 federal grants for major investments in new or 
improved intercity passenger rail service.  Each service outcome agreement was tailored to the 
parties and project conditions – typically a state department of transportation as grant recipient, 
Amtrak as service operator, and a freight railroad as host infrastructure owner.  Amtrak, 12 state 
entities, and 9 host railroads reached 15 such agreements. 

These service outcome agreements contain enforceable commitments from the project 
stakeholders to deliver quantified benefits, such as additional daily round trips, improved on-time 
performance (OTP), fewer minutes of delay, reduced scheduled trip times, or increased capacity.  

                                                 
25 The Transportation Investment Generating Economic Recovery program (TIGER) became BUILD in 2017. 
26  U.S. Department of Transportation, Benefit-Cost Analysis Guidance for Discretionary Grant Programs, 

December 2018, https://www.transportation.gov/sites/dot.gov/files/docs/mission/office-policy/transportation-
policy/14091/benefit-cost-analysis-guidance-2018.pdf. 

27  Consolidated Rail Infrastructure and Safety Improvements program (49 U.S.C. 24407) and the Federal-State 
Partnership for State of Good Repair program (49 U.S.C. 24911). 

https://www.transportation.gov/sites/dot.gov/files/docs/mission/office-policy/transportation-policy/284031/benefit-cost-analysis-guidance-2018_0.pdf
https://www.transportation.gov/sites/dot.gov/files/docs/mission/office-policy/transportation-policy/14091/benefit-cost-analysis-guidance-2018.pdf
https://www.transportation.gov/sites/dot.gov/files/docs/mission/office-policy/transportation-policy/14091/benefit-cost-analysis-guidance-2018.pdf
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The agreements typically cover a 20-year horizon beginning when a project improvement is 
placed into service.  Moreover, the agreements include provisions on enforcement, dispute 
resolution, modification procedures, and high-level maintenance and operations commitments. 

The following paragraphs summarize the responses about this issue to Administrator Batory’s 
letter.  The full responses are in the appendices to this report. 

Surface Transportation Board (Appendix C) 

STB’s response describes its authority related to improvements on shared-use rights-of-way, 
though it states that STB does not have a mechanism for measuring and maintaining public 
benefits for publicly-funded rail projects.  If STB determines that Amtrak delays are due to a 
host railroad’s failure to provide Amtrak’s statutory right of preference, STB has authority to 
award damages to Amtrak, which it must expend on improvements for underperforming 
routes. 

Amtrak (Appendix D) 

Service outcome agreements:  Amtrak’s response describes the purpose, content, and history 
of service outcome agreements.  Amtrak notes 6 of the 15 outcome agreements are out of 
compliance due to host responsible delays above the agreement standards and some state 
partners have asked the host railroads for corrective action plans. 

Amtrak’s response states a strength of these agreements is they support good project 
selection and financial stewardship by codifying the expected public benefits of public 
investments and providing a mechanism for recourse when the benefits are not achieved.  
However, a weakness is that they can be difficult to negotiate; it might be better not to 
proceed with a project when an agreement cannot be reached with a host railroad. 

Amtrak recommends continued use of service outcome agreements for improvements to 
assets not controlled by the project funder or the passenger rail service operator.  Amtrak 
suggests that grant applications stipulate that host railroads deliver the service outcomes 
contained in the application with no post-award renegotiation of terms.  Amtrak also 
recommends that both it and states be empowered to enforce service outcome agreements. 

Rail Passengers Association (Appendix G) 

Service outcome agreements:  RPA’s response describes the service outcome agreements 
FRA first used when it awarded intercity passenger rail grants in 2010.  RPA describes the 
freight railroads’ reluctance to enter into the agreements, which delayed the expenditure of 
grant funds.  RPA specifically notes problems related to the agreement between New York 
State and CSX for passenger improvements along Amtrak’s Empire Corridor. 
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Improvements:  RPA recommends that public funders and owners of rail corridors 
collaboratively develop alternative mechanisms to measure and maintain public benefits.  
The mechanisms should recognize the host railroads’ need to control their operations and the 
importance of better passenger rail service.  The mechanisms should also account for more 
than passenger train performance and include the ridership, revenue, and economic impacts 
of better passenger rail transportation.  RPA advocates for the use of an economic benefits 
model that considers not only direct benefits to freight and passenger rail operators, but also 
the additional economic activity, including increased tourism, land use impacts, and reduced 
transportation costs.  

San Joaquin Regional Rail Commission (Appendix H) 

SJRRC’s response lists five possible measures of public benefits:  OTP, service reliability, 
increased speed, reduced scheduled run times, and improved ride quality. 
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Chapter 5. Operations, Capacity, and Cost Estimation Modeling 

Capital projects or operational improvements entail analysis both to identify the need for a 
proposed project and to refine the proposed project to its final design for implementation.  This 
report chapter focuses on operations analysis, capacity modeling, and cost estimation.  Other 
factors not addressed here also play a role in project development and implementation, such as 
travel demand forecasting, fleet analysis, station planning, workforce planning, and 
environmental analysis. 

FRA uses the phrase operations analysis to refer to the process of modeling train movements 
through the network of physical infrastructure and identifying capital projects or service 
adjustments that will achieve service objectives.  Operations analysis identifies what is feasible 
within the constraints of the physical infrastructure and recognizes locations that will cause 
delays, reduce reliability, or lead to other adverse impacts.  Operations analysis helps determine 
the number of trains a specified corridor or piece of infrastructure can accommodate, also 
referred to as capacity.28  Tools exist in the industry to conduct operations analysis, including 
commercially available software and proprietary models developed by railroads.  These tools 
range from simple spreadsheets to mathematically derived parametric capacity models to 
complex computer simulations, and these tools are often used with one another. 

Cost estimation—the process of determining the cost to construct, operate, and maintain a 
project—is critical in helping determine a project’s financial feasibility.  Cost estimation can also 
influence which solutions are considered.  If a project sponsor deems excessive a proposed 
project’s capital or operating cost, the sponsor can consider alternatives or design revisions.  
FRA has developed guidance and standard cost categories to assist sponsors in developing cost 
estimates for FRA-funded projects.29 

Rail operators utilizing infrastructure owned by another party in shared-use corridors require the 
affected stakeholders to collaborate to identify the projects needed to implement the proposed 
objectives.  In some cases, host railroads might not share all inputs and assumptions used in their 
modeling, citing proprietary or business confidentiality concerns.  In other cases, host railroads 
might require improvements be built to protect the host railroads’ future capacity needs.  This 
can result in contentious negotiations among host railroads, operators, and project sponsors to 
determine the final project alternatives and costs. 

                                                 
28 Physical capacity is the maximum number of trains that can run along the corridor measured by the physical 

constraints of the design and condition of the rail and trainset proposed for the service, without regard to other 
activity on the corridor.  Practical capacity considers the number of trains that can be accommodated with an 
acceptable transit or travel time within the context of all other services on the corridor. 

29 FRA, Capital Cost Estimating, August 2016, https://www.fra.dot.gov/Elib/Document/16647. 

https://www.fra.dot.gov/eLib/Details/L17452
https://www.fra.dot.gov/Elib/Document/16647
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The following paragraphs summarize the responses about this issue to Administrator Batory’s 
letter.  The full responses are in the appendices to this report. 

Surface Transportation Board (Appendix C) 

Possible approaches:  STB’s response describes its use of the Rail Traffic Controller software 
in freight rail rate cases.  Using information from real-world train movements, the software 
models traffic over a proposed network, develops operating statistics, and determines 
whether capacity exists on the proposed alternative network.  STB uses Rail Traffic 
Controller for freight modeling only, but STB understands Amtrak and freight railroads use 
this software product in intercity passenger rail capacity analyses.  STB suggests combining 
the software with Amtrak’s and host railroads’ real-world train movement data to assist FRA 
decision-making about shared-use corridors. 

Amtrak (Appendix D) 

Amtrak’s response on approaches to modeling pertains to publicly-funded investments that 
support Amtrak services on freight railroad-owned infrastructure.  Some of its comments do 
not apply to the NEC, because the NEC Commission provides a forum and process for 
stakeholders to participate in modeling and determining investment needs. 

Modeling:  Operations and capacity modeling are critically important to the expansion of 
passenger rail service.  However, modeling is not a prerequisite, because Amtrak refers to its 
statutory right to operate additional trains on host railroad lines, unless such operations would 
“impair unreasonably” freight transportation.30  Amtrak notes that modeling based on 
unreasonable assumptions can overstate the investments needed to increase passenger 
service, which in turn, can waste taxpayer money or hinder expansion. 

Possible approaches:  Amtrak advocates modeling that is transparent, unbiased, not reliant on 
speculative freight traffic projections, and consistent with Amtrak’s statutory access rights.  
Modeling should follow three principles: (1) no operations or capacity model provides a 
“right” answer; (2) all parties must participate equally in the modeling process, with access to 
the model, data inputs, results, scenarios, and assumptions; and (3) modeling should 
recognize Amtrak’s statutory rights to incremental cost access and operation of additional 
trains.  Recent modeling exercises that did not follow these principles led to issues, including 
(a) allowing a host railroad to conduct the modeling and share its answer with other parties; 
(b) modeling for “zero impact” rather than “unreasonable impairment” of freight operations; 
and (c) basing modeling on theoretical future freight traffic volumes. 

Amtrak recommends three approaches to ensure unbiased and transparent modeling: (1) all 
participants jointly hire an independent third-party; (2) parties develop consensus model 

                                                 
30  49 U.S.C 24308(e). 
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assumptions, subjective judgements, and objectives; and (3) if consensus cannot be reached, 
an unbiased third party makes decisions about model assumptions or the model is run 
separately with each party’s assumptions.  Amtrak does not see an urgent need for 
government or industry to develop new modeling resources. 

Rail Passengers Association (Appendix G) 

Modeling:  RPA’s response characterizes the process for estimating operations, capacity, and 
costs as one in which proprietary interests hinder transparency.  RPA refers to FRA’s 
$117 million estimate for the capital improvements needed to restore passenger rail service 
along the Gulf of Mexico.  By contrast, the host railroad—without sharing its assumptions, 
method, or data—reported that the restoration would require $2.3 billion in improvements.  
RPA finds the disparity and lack of transparency unsurprising and notes that pressure from 
shareholders and taxation of railroad rights-of-way discourages capital investment by freight 
railroads. 

Possible approaches:  A systematic, transparent data collection regime would lead to better 
regulatory approaches, more reliable benefits and costs information for rail investment, and 
ultimately, more public investment in the national rail system.  RPA recommends that the 
U.S. Department of Transportation look to the Federal Aviation Administration’s tools as 
examples for gathering information on the financial health of operators, travel demand, and 
metrics such as delays and cancellations.31  Collection and analysis of similar data for the rail 
industry would help set data-driven targets and financial incentives, such as bonus payments, 
for host railroads that deliver strong on-time performance, reduced trip times, and greater 
frequencies.  Such payments would be an incentive for private investment that benefits both 
freight and passenger rail services.  Such data would also help set standards for Amtrak-
responsible delays, particularly due to equipment failures.  RPA states Congressional 
pressure on Amtrak to reduce operating costs has created incentives for the railroad to defer 
maintenance. 

San Joaquin Regional Rail Commission (Appendix H) 

SJRRC describes its operations monitoring center, which contains displays of host railroad 
train movements that allow Altamont Corridor Express (ACE) staff to monitor and engage 
the host railroad on dispatching issues, delay prevention, and network issues that affect ACE 
operations.  Transparent modeling of rail capacity is difficult, given the confidential nature of 
host railroad freight movements, aggressiveness of the freight railroad’s growth projections, 
and fluidity of freight rail operations.  SJRRC proposes non-disclosure agreements as an 
avenue to improve understanding of freight movements over a corridor. 

                                                 
31  Form 41 for financial filings and T100 for market data filings. 
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Chapter 6. Liability Requirements and Arrangements 

Determining liability in the event of an accident is another complexity of freight and passenger 
rail operations in shared-use corridors.  The Amtrak Reform and Accountability Act of 1997 
(ARAA)32 included provisions intended to address rail liability issues, reflecting freight 
railroads’ concerns about sharing their rights-of-way with passenger trains, difficulties passenger 
and freight railroads had negotiating operating agreements, and a 1988 U.S. District Court ruling 
concerning indemnification provisions between Amtrak and Conrail.33 

ARAA established a limit on aggregate allowable awards to all rail passengers against all 
defendants for all claims related to a single accident or incident arising from or in connection 
with provision of rail passenger transportation.34  The limit does not apply to freight rail 
incidents.  ARAA set the limit at $200 million until the 2015 Fixing America’s Surface 
Transportation Act (FAST Act) raised the cap to $294 million, linking it retroactively to inflation 
and requiring adjustment every five years.35  ARAA also requires Amtrak to maintain liability 
coverage of at least $200 million per accident or incident. 

The following paragraphs summarize the responses about this issue to Administrator Batory’s 
letter.  The full responses are in the appendices to this report. 

Surface Transportation Board (Appendix C) 

Liability arrangements:  STB’s response states liability and insurance issues are generally not 
within its jurisdiction, but notes that it reported to Congress in 2010 on liability issues related 
to agreements between passenger and freight rail entities.36  In the report, STB described an 
instance in which it declined to interpret an STB-imposed provision in a way that would 
excuse a rail carrier from liability resulting from its gross negligence or willful misconduct. 

Amtrak (Appendix D) 

Liability arrangements:  Amtrak’s response describes its liability arrangements: 

• Freight railroads:  Amtrak’s operating agreements with most freight railroads are not 
based on fault and provide an “each takes its own” liability arrangement.  Each railroad 

                                                 
32 P.L. 105-134. 
33 U.S. Government Accountability Office, Many Factors Influence Liability and Indemnity Provisions, and Options 

Exist to Facilitate Negotiations, GAO-09-282, February 2009. 
34  49 U.S.C. 28103. 
35  The Consumer Price Index – All Urban Consumers is the specified inflation measure for adjusting the limit on 

aggregate awards per incident. 
36  Surface Transportation Board, letter report to the U.S. House of Representatives Committee on Appropriations, 

June 10, 2010, https://www.stb.gov/stb/docs/liability%20Report%20letter%206-10.pdf. 

https://www.gao.gov/assets/290/286321.pdf
https://www.gao.gov/assets/290/286321.pdf
https://www.stb.gov/stb/docs/Liability%20Report%20letter%206-10.pdf
https://www.stb.gov/stb/docs/liability%20Report%20letter%206-10.pdf
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assumes responsibility for its employees and property and Amtrak assumes responsibility 
for its passengers.  The arrangement produces efficiencies, certainty, and public interest 
benefits. 

• State governments that pay Amtrak to operate intercity passenger rail service:  Amtrak 
generally indemnifies the states for liability or damage arising from operation of state-
supported services.  Amtrak pools this risk with its long distance and Northeast Corridor 
(NEC) operational risks and insures them through its liability and insurance programs.  
States pay Amtrak for their part of the insurance expenses through the state-supported 
services cost sharing formula.  Some states have insurance arrangements that limit 
retained liability for damage to Amtrak-owned and state-owned rolling stock in state-
supported service. 

• Commuter agencies on the NEC:  Amtrak’s agreements with commuter agencies use a 
but for arrangement, under which the commuter agency indemnifies Amtrak for death, 
personal injury, and property loss and damage to the commuter’s and Amtrak’s 
employees and passengers that would not have occurred in the absence of the commuter 
operation.  The same is true for damage to commuter agency and Amtrak property and 
infrastructure. 

Statutory liability limits:  According to Amtrak, the statutory cap37 allows Amtrak to manage 
its liability costs and provide fair compensation to passengers.  The cap also leads to faster 
settlements and sets monetary expectations for all parties.  Amtrak does not advocate 
changing the cap beyond the five-year statutory adjustments for inflation.  The FAST Act 
change resulted in higher insurance costs and fewer insurers willing to write excess coverage.  
Amtrak recommends the liability cap apply not only to passenger claims, but also to third-
party claims made by motorists, pedestrians, and others.  This arrangement would be fairer to 
passengers, limit the railroad’s liability to third parties, and reduce the cost of insurance. 

Amtrak insurance requirements:  Amtrak has more insurance coverage than its ARAA-
required $200 million minimum.  However, Amtrak is the only passenger rail provider 
subject to such a requirement.  Other passenger rail providers, some of whom are subsidiaries 
of foreign corporations, can operate without any insurance coverage.  These providers might 
lack financial resources to compensate claimants after a major incident.  Amtrak 
recommends establishment of a minimum insurance requirement for entities engaged in 
passenger rail service.  The requirement should at least match the $294 million single 
incident aggregate awards cap, increase with inflation, and protect all passengers, employees, 
and third parties. 

                                                 
37  49 U.S.C. 28103. 
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Insurance alternatives:  Congress should study the potential for a private insurance pool or 
government sponsored or managed insurance program, such as the Price-Anderson Nuclear 
Industries Indemnity Act program for nuclear power plants38 or the federal insurance 
backstop to compensate victims of terrorism.  A private insurance pool would allow Amtrak, 
commuter agencies, states, and possibly freight railroads to secure excess insurance jointly, 
and, if needed, the federal government could cover losses beyond commercially available 
excess coverage. 

Benefits of these alternatives include geographic diversification of the underwriting portfolio, 
less variability of losses due to the wider spread of risks, stabilization of cash flow, longer-
term view of risks, and broader coverage than might be available commercially.  
Disadvantages of the alternate models include members sharing the losses but not the loss 
control or claims management of other members, governmental entities might have sovereign 
immunity that lessens their participation, anti-deficiency laws inhibit the ability to share in 
unplanned loss assessments, variability of safety and risk profiles for participants, gaining 
support from commercial insurers, and risk of financial hardship due to claims. 

NEC Commission:  Amtrak describes the NEC Commission’s current liability issues study, 
which is looking at, among other things, establishment of a captive insurance company to 
cover operators on the NEC.  Such a mechanism is worth considering, but Amtrak disagrees 
with any fault-based carve-outs for major accidents, which would increase transaction costs, 
delay resolution, and increase premiums. 

Association of American Railroads (Appendix E) 

Liability arrangements:  According to AAR’s response, host railroads must continue to be 
protected from liability that would not have resulted but for the added presence of passenger 
rail service.  For freight railroads to take on any liability that arises from passenger rail 
service would be a subsidy of passenger rail. 

American Short Line and Regional Railroad Association (Appendix F) 

Liability arrangements and statutory limits:  ASLRRA describes additional risks that result 
from passenger operations in shared-use corridors, such as higher speeds and additional 
bystanders.  Insurance limits for a host freight railroad increase in such corridors.  If the 
government encourages shared-use rail corridors, it must also provide tort reform conducive 
to this arrangement.  At a minimum, statutory limits should be set as they are now with 
Amtrak, must apply regardless of sovereign immunity laws, and cap all claims involving 
passenger service against a freight carrier.  Any new or amended statutory limit must always 
be in place without reductions by aggregate terms per incident, numerous additional insureds, 

                                                 
38 P.L. 85-256. 
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or as new incidents occur.  No federal statute limits claims by light rail and commuter 
passenger rail as it does for Amtrak, according to ASLRRA.39  Either federal or state statute 
could address the disparity. 

Obtaining sufficient insurance might be impossible, so ASLRRA agreements with passenger 
operators include terms that indemnify the host for any damages or injuries for which the 
host is liable and are not offset by insurance payouts.  In some states, a public entity’s legal 
authority to indemnify is uncertain and a statutory authorization might suffice to address the 
issue. 

Variations in state court interpretations of “additional insureds” are an ASLRRA concern and 
it cites the case of Burlington Ins. Co. v. New York Transit Authority.  Even if a passenger 
rail operator adds a host railroad as an additional insured, the host might not have coverage 
when an incident is caused by the additional insured’s operations. 

Rail Passengers Association (Appendix G) 

Liability cap:  According to RPA, the FAST Act aggregate awards cap does not need to be 
increased.  Instead, a federal study should analyze the appropriateness of reducing the cap 
because implementation of positive train control will yield safety benefits. 

Alternative models:  Possible models include a captive insurance pool overseen by the 
federal government; an approach in which the government acts as a direct insurer offering 
subsidized premiums like the National Flood Insurance program; and an arrangement such as 
the Terrorism Risk Insurance program, in which statute lowers the liability cap to a market-
friendly level and provides a federal backstop to insurers.  RPA also recommends analyzing 
the approaches of private passenger railroads, such as [Virgin Trains USA]40 and Texas 
Central Partners, to liability compliance. 

San Joaquin Regional Rail Commission (Appendix H) 

Statutory limits and alternative models:  According to SJRRC, the federal statutory liability 
limit is beneficial, because it limits payouts.  However, the limit gives the perception that 
railroads can pay more for less significant incidents.  The limit has increased insurance costs 
for passenger operators, because host railroads require them to match the statutory levels.  
Pooled insurance could spread costs over a larger number of entities and should be evaluated. 

                                                 
39 The statutory cap on awards applies to claims “against Amtrak, any high-speed railroad authority or operator, any 

commuter authority or operator, any rail carrier, or any State,” among others (49 U.S.C. 28103(e)(1)(A)). 
40 Formerly known as Brightline and All Aboard Florida. 
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Chapter 7. Sovereign Immunity 

Closely tied to the issue of liability, state sovereign immunity can introduce uncertainty and 
contention in shared-use corridors.  Sovereign immunity laws differ from state to state.  The 
Amtrak Reform and Accountability Act of 1997 (ARAA) allows passenger rail operators to enter 
into contracts that allocate financial responsibility for claims.41  Host railroads typically require 
rail operators to indemnify the host railroad as a condition of utilizing their rights-of-way 
(regardless of whether the host is a freight railroad, a commuter railroad, or Amtrak).  There is 
some dispute as to whether federal law preempts state prohibitions on indemnification for 
commuter railroads that are owned and operated by states. 

The following paragraphs summarize the responses about this issue to Administrator Batory’s 
letter.  The full responses are in the appendices to this report. 

Surface Transportation Board (Appendix C) 

Sovereign immunity:  STB’s response refers to its 2010 report to Congress on rail liability 
and writes that issues of sovereign immunity generally do not arise in its proceedings. 42  
However, STB notes two examples in which it addressed the issue.  In 2010, STB opposed a 
proposed asset sale in part because the purchaser (Florida Department of Transportation) 
asserted sovereign immunity and refused to enter into an indemnity agreement with Amtrak, 
allegedly imperiling the Amtrak service the seller (CSX) was obliged to support on the line.  
Ultimately, STB did not address the question because Amtrak voluntarily withdrew its 
opposition before STB issued a decision. 

STB has also addressed sovereign immunity in proceedings under the National Trail Systems 
Act.43  This law requires a trail sponsor to assume full responsibility for any legal liability 
arising from the conversion of a railroad right-of-way into a trail.  If a prospective sponsor 
has some immunity from liability, regulations permit the entity to serve as a trail sponsor 
only if it agrees to indemnify the railroad against any potential liability. 

Amtrak (Appendix D) 

Sovereign immunity effects:  Amtrak’s response states that sovereign immunity shifts costs 
to non-immune parties (e.g., Amtrak).  As a result, Amtrak must protect against these 
exposures by purchasing greater coverage.  It should not have to subsidize states that claim 
sovereign immunity. 

                                                 
41  49 U.S.C. 28103(b). 
42  Surface Transportation Board, letter report to the U.S. House of Representatives Committee on Appropriations, 

June 10, 2010, https://www.stb.gov/stb/docs/liability%20Report%20letter%206-10.pdf. 
43 P.L. 90-543. 

https://www.stb.gov/stb/docs/Liability%20Report%20letter%206-10.pdf
https://www.stb.gov/stb/docs/liability%20Report%20letter%206-10.pdf
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Some states have asserted they cannot enter into agreements that allocate liability among rail 
users and Amtrak cannot enforce existing liability apportionment agreements.  Amtrak 
describes situations in states with “joint and several liability” rules, which allow a plaintiff to 
collect full damages from a single defendant, even when multiple parties are at fault.  A 
commuter agency that claims sovereign immunity after an incident exposes Amtrak to the 
full liability. 

Amtrak states that any state receiving federal funds for rail operations or operating trains 
over rail lines with large federal infrastructure investments should be required to waive its 
immunity.  Commuter railroads have had to do so to secure the right to operate over 
privately-owned rail lines. 

American Short Line and Regional Railroad Association (Appendix F) 

Sovereign immunity:  ASLRRA’s response states any federal legislation on shared-use 
corridors should address sovereign immunity and ensure state sovereign immunity laws 
cannot place the risks of passenger service on the freight carrier.  Two possible approaches 
are legislation that preempts certain state laws or state laws that mandate insurance coverage 
limits, cap liability, and assure that contract terms take precedence over sovereign immunity 
statutes or case law. 

Rail Passengers Association (Appendix G) 

Sovereign immunity:  RPA’s response states that state sovereign immunity and liability are 
separate issues for state-sponsored passenger rail services.  FRA entangled the two issues by 
making the state the principal entity of record responsible for compliance with federal 
railroad safety regulations.  FRA’s position provides states a disincentive to increase state-
supported passenger rail service.  Suitable contractors and subcontractors should be able to 
act as the principal entity of record to ensure liability compliance, according to RPA. 

San Joaquin Regional Rail Commission (Appendix H) 

SJRRC writes that sovereign immunity is a state issue and does not apply to Altamont 
Corridor Express service.  
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Chapter 8. Summary of Stakeholders’ Recommendations for Consideration 

This chapter summarizes the respondents’ recommendations and options for Congress and 
stakeholders to consider that would improve operations on shared-use corridors.  The full 
responses are in the appendices to this report.  As stated in the introduction, presentation herein 
of the responses does not imply FRA agrees or disagrees with the respondents’ points of 
view, assertions, positions, or recommendations, and FRA has not determined if these 
suggestions would require statutory, regulatory or contractual action 

Access to Railroad Rights-of-Way 

Association of American Railroads (AAR) 

• Passenger operations on freight-owned infrastructure must be based on negotiated 
agreements that address site specific safety, operational, compensation, and legal 
issues.  These agreements must ensure host freight railroads are fully compensated for 
all costs and protected from liability risks associated with hosting the service.  
Current and future infrastructure use for freight operations cannot be impaired. 

American Short Line and Regional Railroad Association (ASLRRA) 

• Access agreements should be based on three primary conditions: (1) freight rail takes 
priority; (2) the passenger rail operator assumes liability for all but for costs borne 
against the freight railroad, regardless of negligence or fault; and (3) the passenger 
operator provides insurance that includes the host freight railroad as a “named 
insured.” 

Rail Passengers Association (RPA) 

• Establish a federal grant program to purchase abandoned and underutilized corridors 
from freight railroads.   

• Establish a railroad enhancement fund with a dedicated revenue source to improve 
passenger rail networks.   

• Separate access agreements from strategies related to intercity passenger rail corridor 
development. 

• Create a central dispatching authority. 

Train Performance Standards 

Amtrak 

• Provide Amtrak with a private right of action to enforce its statutory preference. 

RPA 

• Provide Amtrak with a private right of action to enforce its statutory preference. 
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• Utilize existing authorities and mechanisms such as STB’s authority to award 
damages to address poor on-time performance (OTP).  Shift the creation of OTP 
metrics and standards to STB; use all-stations OTP as the standard for establishing 
and measuring train performance.   

• Require Amtrak to provide greater granularity on the effects of poor OTP, including 
when late trains cause passengers to miss connections or when Amtrak delays trains 
on behalf of connecting passengers.   

• New metrics on train performance should track how delays disrupt passenger 
connections. 

San Joaquin Regional Rail Commission (SJRRC) 

• Require all passenger rail services to adopt the same incentive and penalty program, 
to be paid from a single funding source.  

Measuring and Maintaining Public Benefits 

Amtrak 

• Continue to use service outcome agreements for public investments intended to 
benefit passenger rail where neither the funder nor the passenger rail operator controls 
the improved assets. 

RPA 

• Collaboratively develop revised and alternative mechanisms to service outcome 
agreements among the infrastructure funders and owners.   

• When measuring public benefits, develop and utilize a model that considers not only 
direct benefits to freight and passenger rail operators, but also additional economic 
activity that results from rail investments (e.g., tourism, land use, and real estate). 

Operations, Capacity, and Cost Estimation Modeling 

Surface Transportation Board (STB) 

• Utilize real-world train movement data from Amtrak and host freight railroads, in 
combination with modeling software, to inform decisions on shared-use operations. 

Amtrak 

• Modeling to support publicly-funded investments in intercity passenger rail should 
follow three principles: (1) no operations or capacity model provides a “right 
answer;” (2) all parties must participate equally in the modeling process, including 
access to the model, input data, results, scenarios, and assumptions; and 
(3) modeling should recognize Amtrak’s statutory rights to incremental cost access 
and operation of additional trains.   
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• Rail stakeholders should ensure unbiased and transparent modeling by following 
these approaches: (a) all participants jointly hire an independent third-party modeler; 
(b) participants seek consensus on model assumptions, subjective judgements, and 
objectives; and (c) if consensus cannot be reached, an unbiased third party makes 
decisions about model assumptions or the model is run separately with each party’s 
assumptions. 

RPA 

• Collect more comprehensive railroad operating data and statistics, akin to the 
Form 41 financial filings and T100 market data filings utilized by FAA, to develop 
new data-driven metrics, targets, and financial incentives to improve rail operations 
and investments. 

Liability 

Amtrak 

• Establish and apply statutory limits to third-party claims, such as motorists and 
pedestrians, in addition to the passenger claims currently covered by liability caps.   

• Do not change the existing liability cap beyond allowing for the automatic inflation 
adjustments every five years.  Do not retroactively increase the cap in the future.   

• Set minimum liability insurance requirements for entities engaged in passenger rail 
service.   

• Study the potential for a private insurance pool or government-backed insurance 
program. 

AAR 

• Fully protect host freight railroads from all liability that would not have resulted but 
for the presence of passenger rail. 

ASLRRA 

• Evaluate whether shared-use presents a safety risk for rail operations or the public. 

• Apply liability limits regardless of state sovereign immunity laws and cap all claims 
involving passenger service or passenger rail service in conjunction with claims 
against a freight carrier. 

• Assure full liability coverage for freight rail hosts and operators on a passenger rail 
operator’s insurance policy in the same capacity as a named insured. 
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RPA 

• Evaluate whether the existing liability limits warrant a reduction following the 
implementation of positive train control and the increased levels of safety 
anticipated.   

• Increase the federal role in providing and supporting insurance coverage for rail 
operators, including potentially managing insurance programs, subsidizing 
premiums, lowering liability levels, and providing a federal backstop to insurers.   

• Analyze liability compliance approaches utilized by private passenger railroads 
other than Amtrak. 

SJRRC 

• Evaluate the merit of pooling insurance to spread the costs of insurance among a 
larger number of entities. 

Sovereign Immunity 

Amtrak 

• Require states that receive federal funding for rail operations or operate over rail 
lines that have received large federal investments to waive their right to sovereign 
immunity as it pertains to Amtrak operations. 

ASLRRA 

• Develop federal legislation to ensure that state sovereign immunity laws do not shift 
the risks of passenger service to the host freight carrier. 
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Appendix A. Federal Laws Referenced in this Report 

This list includes laws referenced in the report and is not a compilation of all railroad laws. 

Law Public Law Number, Date of Enactment 

Interstate Commerce Act of 1887 P.L. 49-104, February 4, 1887 

Rail Passenger Service Act of 1970 (RPSA) P.L. 91-518, October 30, 1970 

Price-Anderson Nuclear Industries Indemnity Act P.L. 85-256, September 2, 1957 

National Trail Systems Act P.L. 90-543, October 2, 1968 

Amtrak Improvement Act of 1973 P.L. 93-146, November 3, 1973 

Railroad Revitalization and Regulatory Reform Act of 
1976 (4R Act) 

P.L. 94-210, February 5, 1976 

Staggers Act of 1980 P.L. 96-448, October 14, 1980 

Omnibus Budget Reconciliation Act of 1981 P.L. 97-35, August 13, 1981 

Amtrak Reform and Accountability Act of 1997 (ARAA) P.L. 105-134, December 2, 1997 

Rail Safety Improvement Act of 2008 (RSIA) P.L. 110-432, Division A, October 16, 2008 

Passenger Rail Investment and Improvement Act of 2008 
(PRIIA) 

P.L. 110-432, Division B, October 16, 2008 

Fixing America’s Surface Transportation Act of 2015 
(FAST Act) 

P.L. 114-94, December 5, 2015 
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Appendix B. Example of Administrator Batory’s Request for Input Letter44 

  

                                                 
44  Identical letters sent to Northeast Corridor Commission, State-Amtrak Intercity Passenger Rail Committee, 

Amtrak, and stakeholder associations. 
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Appendix C. Surface Transportation Board Response to the Federal Railroad 
Administration Request for Input 
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Appendix D. Amtrak Response to the Federal Railroad Administration 
Request for Input 
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Appendix E. Association of American Railroads Response to the Federal 
Railroad Administration Request for Input 
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Appendix F. American Short Line and Regional Railroad Associations 
Response to the Federal Railroad Administration Request for Input 
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Appendix G. Rail Passengers Association Response to the Federal Railroad 
Administration Request for Input 
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Appendix H. San Joaquin Regional Rail Commission Response to the Federal 
Railroad Administration Request for Input 
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